OuXE E

r — /——a .fﬂ "’ r /‘ [
= L

Fr - J

&ﬁ@%ﬁlﬁﬁiﬁfﬂ

.

THE CONFLICTS AND APPLICATION OF

LAWS FOR INTERNATIONAL TRUSTS

\.' /  SOUTHERST UNIDERSITY PRESS



el B 455 9T 1 32; v 22
FIKHEN

BRE &

RN S S



B ZE M 4 B (CIP) 838

EIRfGEmEEpRSEEER/ BEEE. B
RE R At . 2009, 6
ISBN 978 -7 - 5641 - 1501 — 2

LoE- .8 . BRI — EPRE Sk — 5
V. D996

o i R A B 454 CIP B dE 4 5 (2008) 58 195108 &

A A5 3R AR T R F BB R BB

ERRERENEREAREERER

HWAREIT A R¥ Rt
B A I

2009426 A% 1 iR 2009 FE 6 A 1 IREDAI
ISBN 978 -7 ~ 5641 - 1501 - 2
32.00 5%

i) o BRUTH YRR 2 5 (210096)

=] i 025 -83795801CK1TH})/025 ~83362442( fZ L)
7 O ANERENE

En Rl %M &€ ED R A BR 2 ]

HF 960mm X 652mm 1/16

£ 15. 25

¥ 265 T

hR

B

E

Sodn N R M

* IR KRR I 45 A A1 ) Y R (R A T P4 e R R 45 AR 4 L 3% - 025 - 83792328



fEHEREVYEZERAMAEFRGF LR SFAGREAR
BAFe § EREEAFEAFTE, FHREZFELIELZFHRE
FZEGTE BAEEAERRAFTE EHEEREILE BN
Bt R RA BB T E XA HBG TR, IR EFE
BEBRAEBREFIREIAZTLATH A — BN H#
B KRR SRR AR Z R TR,

HABIH ARG E R, ok 2E AN 1987 F 6512 4
RINEIVAZRE  SANERANRRGN B, £ — &, k&
ERANGSHAFZRAABZT M AER AN ERBSE
B HIFRERPRH AR GCHAARREAPR IO ETEFR
FFECKEEAAN RS L L., B8, HEE R4
AL KEERNANAE TR ER, S FAREFEYH GHF
B F 5z RN

FAXRERRAFARKRANEMPEXTROGZEA L1543
HERHEFRLERT —MNEARERA AR, AL RETLTR
1934 SCER A Tk FA )M 1971 F(E£EB P REFHR )G T
PIFE AR, XM THNARLEATIUAFG: (1) FHiEIAR
BHREGANRYT RT3 (D REWBE RN T HEAGFI0 8
ERFH—FBERUN;(D AAXHELEEAFREN AR £
RAEBRY T,

ARG RENZE EEREZERAL. 2 EMNBHFEH
HERXR R ENGN R EERN AR IZIY A
BAZX =k #ERAL R EER, 45— KOZYEEE AN
EAS KRR BEHIRBZIEWE., W2 T ERE R TATH

1



WAL 0L XA R R A VHE R Rt AR AR
FRFFA,
fEHARERFREFAVTRE FLEBG EE; S FALR
HikFxad ERRTFWHRARKE, AHRT LI FA T TR
W EEE AR ARG, S EH A RFALLRE
HBIAFZTHRAGELFEAFREL, EHALREWHK LK
BRI E BRI AR R ST I, 15 A
W R IA EHRARE EAGER R ER .5 LR st sk
BEERGSH REZ LA ETELKREHFHERE,

FHFRTEW R A FERA SRS AL, R F2EB
AR T AMERAR RS F AR E, RERI4AHIE
FRASE, LT R 3 F AR TR F AR T ) 2 AT 3 ik,

ST HFRIEHEEP M, BRSO A
M FEHEBHARES N AT ERE, HFRREEFALEL
ERNLFARBEG R, S EALTELFET . LERAEZL
FRAREMB AR EE ALXBRE5GREEARER RN,
LEAMBEAAGIREERAETERZGEL,

BRI ABE . ARZRD TR RELZH FEHR. 4
BAR S FANRBFN A, ESFARLA RGN, LS EHH LK
R LS FAG LT, AR FHR LA BERTRFSSF
AMAZES, EHELSFAGLATFN . B EALILEIANME
Friix—HAE,

EREEZEERAT 2FR L ELAGLO K ERNNXHKSF
FlAL, AR A KA AR E P HRARGRY F48 48
WAk M ARG EEGRERGEANF.

WAk EE e AR RN MIEE TG4 8 04 5%
ML BRI ks A, BER A AR,

HAGRFEERACET NS B LR ZERASMIL,
ERBAFTH L () EALEHGAAIIEEE RN R ER;

2



(2) Bk AN 2R A; (D) EFETEKREHE. A
R EEENERE— LG FE —RER,CGETAHYHANT 1242
FAEEARFRLRFTEATO, AR SRAGREENENE
RRAMAT —E sk EE AN LA MR A R E RS T 1534
BAERKERARAARL, CETMIRAT H Rk Eh Ak
# S EA RN, 2 B FRA RN SR RRLH S ARENY
v, 2R CEFAA)VFP AL E L X BERME LRI ES
GATE,REAREMANCGET A 2B ZECGETFAA)F 2
HiEREAERAN AR ARYRRAELE PR RABA
E -,

HE AR AKX E IR B T340 — ) B 69 IR4F M, B
BRAZHEEEN T AR SR, B AEGTREPRLE,
A AR LB A F R E RS AIT S E .50 AR
EEGRI MBS L EUABR IR TG EERTHESE
FREAXHAIFRE Y . ARBEFAARE AL LS FAE
Bk e k., —RE BT S PIREGERTE N RE, B
EHAARGIERLP LB EOBELSEHRIMEEIANLEE
BATFTR—H EERAKEANTEL AR LEFTAZELHR
BUMAR ENBHELARNGEAN , L2 iESFATLEALIARE
WBHARMMGENERE ST K, TR FEH,EF-L
HERIRE R . BERRS AR E, dFTASEMEHGA
AMGHEAE ERANEEROFRAL.POEERGAEN
LB B A ARk S Bk T ARG TR,
BEFEHAREMBEUNHER DA, RERTERZE, £
fFiak mRAME g AP, p A BARGEAENE LRLZR
FRERAXBNARE R BT EARERNFER,

KB £ BRE PMEde HEFPRT KEER
FAE LA



Conflicts of trust laws of different countries exist mainly in
the regulations on the validity and administration of a trust, the
status of the parties, rights and obligations of the parties, etc.
Conflicts of trust laws are principally the conflicts of the two
legal systems, namely, the continental law system and the
common law system, including conflicts of statutes as well as
conflicts of legal theories contained in the statutes. Conflicts of
trust laws can be both active and inactive. Behind the conflicts of
trust laws are the conflicts between the freedom of the settlor’s
expression of his intentions and the public policy of a country
concerned., especially that of the country of forum.

The conflict of law rules in the United Kingdom where the
trust system originated are demarcated into two different phases
by the Recognition of Trusts Act 1987. During the first phase.
the conflict of law rules scattering in the precedent cases of
courts, appear rather complicated with the application of
different choice of law rules to inter vivos trusts and
testamentary trusts, trusts of movables and trusts of
immovables, and the validity of trusts and the administration of
trusts. During the second phase, the conflict of law rules are
statutory and simplified, and the party autonomy is more widely
recognized.

As a country of common law system and a country having
contributed greatly to the development of trust legal system, the
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United States has also experienced a course of change in the
conflict of law rules on trusts, which can be demonstrated by
comparing Restatement of Conflict of ILaws 1934 and
Restatement of Conflict of Laws 1971, These changes may be
epitomized as the enlargement of party autonomy, the extension
of applicability of the most substantial relation doctrines, and the
decrease of the adoption of fixed connecting factors.

The choice of law rules concerning trusts in Germany, a
country of continental law system, mainly concern two legal
relationships, i. e. the trust deed and the status of the trustee as
the proprietor of the trust property. The choice of law rules for
the contract are applied to the former while the latter is governed
by lex loci situs which govern formal validity, prerequisites and
causation of the property transfer, powers of the trustee, etec.

The proper law of trusts is the law designated, expressly or
impliedly, by the parties; without designation, it is the law most
closely connected with the trust. The inference of the law
impliedly designated by the parties must be based on the trust
deed and the specific circumstances in a particular case,
especially those of the settlor and the trustee, must be
concurrently considered. In ascertaining the law most closely
connected with the trust, reference shall be made in particular to
the form of the trust deed, place of execution and maintenance of
the trust deed, location of the trust property, and domiciles of
the settlor, trustee, and beneficiary. Furthermore, all the
previous factors must be qualitatively analyzed in order to weigh
respectively the importance of those factors.

Trust of immovables is governed comprehensively by the
lexloci situs, which applies to inter vivos trusts as well as
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testamentary trusts and governs all issues pertaining to the trust
of immovables save the construction of the trust deed.

In determining the law applicable to the validity of trust of
movables, distinction must be made between the validity of the
trust deed and the validity of property transfer, each to be
governed respectively by its own different applicable law. The
administration of trust of movables shall be governed by the law
specified by the parties, or if without specification of the parties,
by the law most closely connected with the administration of
trust. The place of administration designated by the parties is
crucial in defining the law most closely connected with the
administration of trust.

The construction of the trust deed, regardless of trust of
movables or trust of immovables, shall be governed by the law
chosen by the parties. Where no applicable law 1s chosen, the
intention of the parties on the choice of applicable law shall be
inferred in combination with the specific circumstances of a
particular case so as to ensure the construction of the trust deed
is consistent with the will of the parties. In the course of
inferring the law chosen by the parties, the domicile of the
settlor must be particularly considered.

Specific public policies are involved in determining the law
applicable to trust. These include the rules of anti-perpetuities,
forced heirship provided by the law of successions, the legality of
the purpose of trust, and the validity of spendthrift trust
clauses.

Spendthrift trust, charitable trusts and trust of corporate
bonds are distinctive in their purposes of trust. Consequentially,
the choice of law rules for the above three types of trusts must be
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studied separately.

Compared with other conventions on applicable laws, The
Hague Convention on the Law Applicable to Trusts is
distinguished in: (I) the explicitness of scope of applicability and
the flexibility of the choice of law rules; (I1) the extensive usage
of soft choice of law rules; and (III) its substantive
considerations. The Hague Convention is the first attempt to
unify the conflict of law rules on trust, and then has [illed the
gap in the unification of conflict of law rules on trust. The
Hague Convention has also provided the countries without trust
system with a set of choice law rules and a basis of
characterization., The latter will definitely promote the
recognition of trust system in more countries. The Hague
Convention, with the absorption of new principles and
methodologies established in the revolution of conflict of law
rules, is bound to make a great impact upon the legislation of
conflict of law rules. However, several provisions in the Hague
Convention is in conflict with the Chinese traditions and practices
in private international law legislation and judicature. It is not
recommended for China to accede to the Hague Convention.
Nevertheless, China is strongly recommended to adopt the
advanced and reasonable provisions of the Hague Convention and
transform them into a part of Chinese domestic private
international law,

In Chinese legislation of private international law rules on
trusts, for the sake of the uniqueness of trusts, independence of
such rules must be observed and it is recommended to enact such
private international law rules in the law of trusts rather than in
the civil code or the private international law code. Concerning
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the design of specific rules, the methodology of depecage must be
recognized and the application of different rules to different
severable issues be allowed. The documents of trusts must be
construed under the law designated in the documents. or the law
the documents are inferred to have designated in case no law is
expressly designated in the documents, and the law where the
trusts are administered is generally such law unless the
construction of trusts documents under such laws is obviously
inconsistent with the intention of the executor of the documents.
As to the consummation of the proper law, when observing the
principle of the settlor’s autonomy and the principle of the most
closely connected place, the application of such principles must
be restricted. Real estate trusts must be governed by the law of
situs of the rcal estate in case no law is designated in the
documents of trusts. Overlapping conflict of law rules must be
applied to the determination of public welfare of such trusts, i. e,
both the law of forum and the law of the place of trusts
administration must be applied to the determination. However,
the law of the place of administration must be applied to the
administration, supervision and control of public welfare trusts
and the application of Cy-pres doctrine. In application of private
international law rules, substantive values of trusts law,
especially the principle of recognizing the effectiveness of trusts
to the greatest extent and the application of compulsory laws and
laws of direct application in the forum state, must be sufficiently

taken into consideration.

Keywords trust. international trust, foreign trust, conflict
of laws, application of law, choice of law
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