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Balancing the Needs in the Reform of
Labour Re-education

An English Introduction

Vincent Cheng Yang "

On June 1, 2008, a landmark shift took place in the labour re-edu-
cation system of China. The Law on Prohibition of Narcotic Drugs en-
tered into force, which requires the transfer of incarcerated drug addicts,
who account for the majority of inmates in labour re-education camps, to
specialized drug treatment centres. This, as a labour re-education officer
in Shantou of Guangdong recently noticed, signalled an upcoming major
reform to “the half-a-century old labour re-education system” and once
again raised fundamental questions about its future. @

In the on-going development of building a “harmonious society” in
China, the future of labour re-education is not only a hot issue for debate
on public security, but also one of the most critical benchmark indicators
of the status of overall human rights and the commitment to the rule of
law. The publication of this book, entitled as “Re-assessing and Refor-

ming the Labor Re-education System in China” is another visible product

* Vincent Cheng Yang, Ph. D in Criminology ( SFU) ; Professor of Law, Shantou Univer-
sity Law School; Senior Associate, International Centre of Criminal Law Reform and Criminal
Justice Policy, Canada. E —Mail: vcyang@ stu. edu. cn; yang@ law. ubc. ca

@® Lin Mu - Tao, 2008, “A Preliminary Discussion on What to Do When Facing the Re-
form of Labor Reeducation” , www. zgldjy. com. 2008 —-05 -30.
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of the cooperation between the Beijing-based on College of the Science of
Criminal Law at Beijing Normal University in China and the Vancouver-
based on International Centre for Criminal Law Reform and Criminal Jus-
tice Policies in Canada. As the Chinese Editor-in-Chief, Professor Zhao
Bingzhi indicates in the Preface, the book presents the findings of exten-
sive research work that have been accomplished by the Chinese legal
scholars at his College during the past four years. The chapters in the
book offer a research-based comprehensive package of reforms to the leg-
islative or regulatory framework of the existing labor re-education system
as well as its judicial process and enforcement structures. At the request
of the College, this became one of the project activities that the Interna-
tional Centre was able to assist in its Implementing International Stand-
ards in Criminal Justice in China Project, which was funded by the Ca-
nadian International Development Agency (CIDA) as an important initi-
ative of programming on governance in China. I would like to take this
opportunity to congratulate Prof. Zhao and his colleagues for the out-
standing research work accomplished by them and thank my Canadian
colleagues Prof. Maureen Maloney, QC, and Ms. Eileen Skinnider for
their contribution of two impressive chapters to this joint publication.
The financial support of CIDA to the Project and to this publication is
gratefully acknowledged.

In traditional Chinese texts, labour re-education is described as a
system that, as a learned author puts it, plays an important role in “im-
proving and strengthening the socialist legal system, protecting the inter-
est of the state and the people, safeguarding the personal rights and dem-

ocratic rights of the citizens, maintaining social order, and ensuring the
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smooth progress of socialist modernization and construction, ”@ This po-
sition is however debatable. Labour re-education has been a controversy
in the Chinese legal science for over a decade. Indeed, the conventional
view was already facing challenges back in the 1980s, when scholars and
many experts working in the Chinese justice system started to question
the lawfulness of the system and advocate its abolition. @ The debate con-
tinued through the 1990s and recent years. In 2000, for example, Pro-
fessor Chen Guangzhong, an eminent jurist in the field of procedural

law, concluded that .

The system of labour re-education in our country is an ad-
ministrative sanction of longer-term deprivation of personal
freedom. It is much harsher than some of the light penalties
provided for under the Criminal Law. However, it is far from
being perfect in law and system, has great defects in practice,

and is in an urgent need of reform. ®

The debate in China has attracted great international attention, too.
During a major Symposium on the International Covenant on civil and
Political Rights (ICCPR) and Criminal Justice held in Beijing in De-
cember 2000, for example, the United Nations High Commissioner of
Human Rights Mdm. Mary Robinson offered her observations about the

@ Li Kang-tai, 1988, “Labour Re-education,” in Wu Lei (Ed. ), The System of Justice
in China. Beijing: Renmin University of China Publishing House. Chapter 10. pp. 288 —303,
at pp. 289 -290.

@ For example, in 1989, when the author was an editor of the journal Democracy and
Law (Minzhu Yu Fazhi) in Shanghai, there were officials making well-articulated contributions
to the journal for the abolition of labour re-education in China.

@ “The Master of Procedural Law - Academic activities and ideas of Professor Chen
G hong,” in Collection of Papers Celebrating Professor Chen Guangzhong’s 70" Birthday.

=]

2000. Beijing: Zhongguo Fazhi Publishing House. pp. 1 -20, at pp. 19 -20.
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needs to change labour re-education in accordance with international
standards. © More recently, the preparation of legislative reforms to la-
bour re-education by the National People’s Congress is being closely mo-
nitored by international observers. Although some are very critical, many
commentators are trying to encourage positive reforms in the line of inter-
national standards. @ Indeed, positive changes are taking place towards
the right direction. In the past five years, for example, as an option to
replace labor re-education, the NPC Standing Committee at least listed
the draft Law on the Treatment of Unlawful Behaviours in its legislative
agenda three times. @ In the practice of the existing system, several initi-

atives have also launched trying to reduce its negative impact to some ex-

@ In December, 2000, I was invited by the OHCHR as one of its four “international re-
source experts” to participate and delivered a presentation in the China-OHCHR Symposium on
Minor Offences in Beijing, which was the first of a series of symposiums co-organized by the
OHCHR and its Chinese counterpart Ministry of Foreign Affairs through the China-OHCHR Hu-
man Rights and Rule of Law Project. In this exercise, the term “ minor offence”  refers to those
offences that are subject to labour re-education. In her opening speech to the symposium, Mdm.
Robinson advocated the abolition of the system because of its fundamental inconsistency with bas-
ic standards of ICCPR. I was pleased to provide a background analysis for her speech.

@ For example, see Amnesty International, “ Abolishing Re-education through Labour
and other forms of punitive administrative detention”. AI Index: ASA 17/016/2006.

@ See news reports in the Chinese press, e. g., “Qur Country Will Examine the Law on
the Treatment of Unlawful Behavious” (14/03/2005), http: //www. law-star. com/cac/
25001971. htm; “Our Country Will Make A Law on the Treatment of Unlawful Behaviours”
(05/02/2006) , http: //www. law-star. com/cac/25010533. htm; “Law on Treatment of
Unlawful Behaviours ( draft) On 2007 Legislative Agenda”, http: // law-star. ~ com/cac/
30005014. htm.
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tent. © Further, several influential studies have been completed on po-
tential options of the reform by government task forces and scholars, in-
cluding a 2007 Ministry of Justice task force team report “On the Reform
and Improvement of Labor Re-education System in China” , and an aca-
demic publication entitled “Rationality and Order; A Study on Labor
Re-education in China”. The debate among Chinese scholars on this
subject matter has become more transparent and interesting in recent
years as well. @

As the English introduction to the book, this paper is to offer some
observations of the on-going debate in China from an international per-
spective. The paper consists of three parts. It starts with a brief review
of important changes in Chinese law that, for the promotion of socialist
legality, have created a sense of urgency to reform or abolish the current
system of labour re-education. It then examines the problems of labour re
- education by comparing it with well-recognized international standards
and suggests that systematic and real reforms or abolition will help China
to fulfil her commitment to the United Nations human rights standards.
The third part of the paper proposes a series of changes to ensure that the
reform or abolition of labour re-education will better safeguard, rather

than jeopardize, law and order in the Chinese society. These changes in-

@ See “An Overview: China Actively Pushing Ahead the Reform of Labor Re-education
and Improving the Quality of Work to Rescue ( the inmates)” (17/11/2003), hitp: //www.
sina. com. cn/2003 - 11 - 17/22571135119s. shtml; “ Countrywide Preparation to Reform
Labor Re — education, Will Focus on Semi — Open Administration ( of the system)” (03/12/
2004), http: //www. sina. com. cn/ ¢/2004 —12 -03/01264416853s. shtml.

@  For the Ministry of Justice task force report, see http: //www. 861lawyer. com/Site/
hn110/ShowArticle. shtml. Also see Chu Huaizhi, Chen Xinliang and Zhang Shaoyan (eds. ),
2002, Rationality and Order. Beijing: The Law Press. Further, during 2003 —2006, at least 14
LL. M students in China wrote their thesis with a focus on the reform of labor reeducation, and

at least 100 papers were published in China to discuss the same topic.
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clude the use of the formal criminal justice system in the handling of mi-
nor criminal offences to ensure equality and fairness in the procedure,
depoliticalization and diversion, the introduction of restorative justice,
summary convictions in cases of guilty pleas to avoid undue delay of the
proceedings , the use of effective alternatives to short-term incarceration,
and the restoration of community-based supervision and correctional pro-
grams. This balanced abolitionist approach aims at enhancing the protec-
tion of public safety and the rehabilitation of minor offenders while satis-
fying the requirements of international human rights standards.

1. The 1982 Regulations vs. Changes in Chinese law

The main body of regulations governing the current system of labour
re-education is Trial Implementation Methods for Labour Re-education, a
document issued by the Ministry of Public Security and “approved in
principle” by the State Council in 1982. The 1982 Regulations define
labour re-education as “an administrative measure of compulsory educa-
tion and reform for persons receiving it. ”® In reality, this is a system
that empowers the police to deprive of someone’s personal liberty for one
to four years without a trial. In 1982, the Ministry was simply to set
more detailed regulations for a system that had been in operation for al-
"most thirty years on the basis of only a few short sections of rules that had
not even been publicized. Therefore, the issuance of the document was
considered a progress in regulating an existing practice and the legitima-
cy of the power of the Ministry of Public Security in making such regula-
tions was not an issue for debate.

China has achieved significant progress in developing “a socialist
country under the rule of law” and in “building a harmonious society”

during recent years. In the late 1990s, important legislative changes

@ Article 2.
6
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were accomplished, which have created an urgent need to abolish the
current system of labour re-education. The continuing existence of labour
re-education conflicts with at least four legislations enacted by the Na-
tional People’s Congress since 1996.

(1) The Law of Administrative Sanctions of 1996 stipulates that
“administrative sanctions” that are deprivations of personal freedom can
only be provided for by the law rather than by administrative regula-
tions. @ Under this Law, the Ministry of Public Security and the State
Council do not have the power to make a regulation to impose administra-
tive sanctions on individual citizens if the nature of the sanctions is the
deprivation of personal freedom. Although the 1982 Regulations avoided
the use of the term “administrative sanction” , labour re-education is un-
doubtedly the severest type of administrative sanction in China. In com-
parison with the legal standards of many other countries, labour re-edu-
cation would be an equivalent to medium-term imprisonment, and the la-
bour re-education institutions would be classified as medium to high se-
curity prisons.

(2) The amended Law of Criminal Procedure of 1996 has led to the
incorporation or enhancement of some important principles and procedur-
al safeguards of human rights in the Chinese criminal process. These
principles and safeguards include open trial, access to lawyer and legal
aid, new limits on the duration of pre-trial detention, and the exclusive

power of the courts to convict people after trial. @ These changes have

@ Articles 9 ( deprivation of personal freedom by administrative sanction must be provided
by law) and 10 (no administrative regulation shall provide the deprivation of personal freedom as
administrative sanction) .

@ Articles 11 (open trial) , 12 (no person shall be found guilty without being judged as
such by a court according to law) , 96 (access to lawyer in police investigation and pre-trial de-

tention) .
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made labour re-education increasingly “unfit” with the basic concepts
and the entire legal structure of the present Chinese justice system, given
that it allows the de facto conviction and sentencing of minor offenders by
a non-adjudicative body (i. e., the labour re-education committee ) ,
that the decisions are made without trial, and that formal procedural
safeguards are not available to the accused persons going through the
process. The use of labour re-education also defeats the purpose of all
the reforms in criminal procedure. Furthermore, the practice can become
abusive. There is apparently not much incentive for the police to hand o-
ver a case to the prosecutor and the judiciary when they can conveniently
convict the person without trial and incarcerate him for a duration that
can be longer than what he would get if he were processed by a court.
(3) The amended Criminal Law of 1997 for the first time officially
recognized the classical principles of nullum crimen sine lege (no crime
without law) , nulla poena sine lege ( no punishment without law) , and
stipulated. the principle of proper proportion between crimes and punish-
ments. @ The recognition of these principles aims at improving the protec-
tion of individual liberty and further challenges the system of labour re-
education. The 1982 Regulations provide a list of minor offences and
wrong doings that are not clearly defined in legal terminologies. The
Regulations allow the use of incarceration of up to three years in the
name of “educative measures.” No sentencing criterion is found in the
Regulations. ' In addition, the duration of labour re-education can be ex-
tended to one more year or become indefinite by compulsory “in-camp
employment. ” This kind of “educative measure” in essence is severer

than the non-custodial punishment and short-term imprisonment under

@ Articles 3 (no crime and punishment without law) and 5 ( proportion between crimes

and punishments).

8
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the Criminal Law for ordinary criminal offenders.

(4) The Legislative Law of 2000 stipulates that the National
People’s Congress and its Standing Committee have exclusive power to
make laws governing crime and punishment and laws on compulsory
measures and sanctions for the restriction of personal liberty. © It is the
first time in Chinese history that a law clearly prohibits the executive
branch of the government from making a regulation to impose restrictions
on personal freedom. The 1982 Regulations are therefore ultra vires. The
Standing Committee of the Congress or the State Council will inevitably
repeal them in due course, as it is required under the Legislative law. @

Hence, the 1982 Regulations can no longer cope with the reformed
legal system in China. The current system of labour re-education is in
conflict with provisions in the Legislative Law and the Law of Administra-
tive Sanctions. It is also in conflict with the spirit of the law as defined
under the reformed Law of Criminal Procedure and the Criminal Law. In
addition, the practice of labour re-education also violates the principle of
equality in the Constitutional Law of China. In terms of minimum proce-
dural safeguards, labour re-education is discriminative to those who are
labelled and processed as minor offenders, since these people are not en-
titled to the procedural rights that other offenders have according to the
Law of Criminal Procedure. It is worth noting that the Law of Criminal
Procedure is very likely to be re-amended very soon, probably in 2008,

to further incorporate international standards.

(@ Article 8 (matters under the exclusive jurisdiction) and 9 (no delegated power to the
State Council regarding matters of crime and punishment, deprivation of citizens’ political rights,
or restriction of personal freedom).

@ Articles 87 (ultra vires) and 88 ( power and responsibility to change or repeal laws and

administrative regulations.

9
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2. Labour Re-education vs. International Standards

In a major publication on the science of procedural laws in honour
of Professor Chen Guangzhong, it was reported that this eminent jurist
had proposed two options for a change to the current system of labour re-
education. Option One is to abolish it and incorporate some of the provi-
sions of the 1982 Regulations into the Law of Administrative Sanctions or
other laws. Option Two is to retain it after these changes: (1) rename
labour re-education as “security measures” (baoan chufen) and enact a
law; (2) reduce the term of incarceration to six months to one year;
(3) transfer the decision-making power from the police to the court and
establish a procedure of trial; (4) provide the right to appeal and to
seek compensation; and (5) request the procuracy to supervise the
practice. Professor Chen is more supportive to Option One, i. e. , the
abolitionist solution. Option two leads to a de facto abolition, since it re-
quires fundamental and comprehensive changes to the current system. ®
These options and conditions are also seen in the chapters of this book.

Both options are to make the process compatible with well-estab-
lished international standards. The 1982 Regulations were created with
little consideration of these standards, because the country was in the
early years of opening up to the outside world. China had just started to
participate in the United Nations activities in human rights, crime pre-
vention and criminal justice. @ Not many people in China were aware of
the United Nations standards and norms.

During the past two decades, China has progressed in recognizing

@ See Qu Xinjiu, 2000, “Studies on Issues of Labour Re-education,” paper presented at
the Symposium on the ICCPR and Criminal Justice, Beijing, December 2000.

@ China sent its first delegation to attend the United Nations Congress on the Prevention of
Crime and the Treatment of Offenders ( the Sixth Congress) in 1980.

10
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and implementing the United Nations human rights standards in crime
prevention and criminal justice. In 1988, the People’s Republic of china
for the first time in her history formally celebrated the anniversary of the
Universal Declaration of Human Rights. During 1997 - 1998, China
signed both the International Covenant on Economic, Social and Cultural
Rights and the International Covenant on Civil and Political Rights. With
the signing of the Covenants, the discussion of the future of labour re-ed-
ucation has to include international human rights standards. From this
perspective, several Chinese scholars who contributed the chapters to
this book are proposing options to systematically and comprehensive
change the current system, which means de facto abolition or virtually a
replacement. Piecemeal and partial changes will not work.

(1) A political birthmark inherited from the old years. Labour re-
education was created by a document of the Central Committee of the
CCP during the Movement of Eliminating Counter-revolutionaries in
1955. @ According to this internal document, labour re-education was to
incarcerate and reform counter-revolutionaries and “other bad elements”
that were discovered during this political campaign. The conditions to
place these individuals under labour re-education were: first, their prob-
lems were not serious enough to justify a formal conviction and sentence ;
second, they were “politically unsuitable to keep their working posi-
tions” ; and third, they would become a burden of employment if they
were released into the society. In 1956, labour re-education institutions
were established throughout the country to incarcerate these individuals.
In 1957, a large number of Rightists were sent to labour re-education

camps during the Anti-Rightists Movement, when the Standing Commit-

@ “Instructions on the Complete Elimination of Hidden Counter-Revolutionary Ele-
ments” , Central Committee of CCP, August 1955.

11



