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Abstract; Following the 1900 congress in Paris, the beginning of the 20th
century saw comparative law emerge as a significant discipline. This paper
suggests that the early 21st century is seeing the decline, or maybe even the
“end”, of comparative law. In contrast to other claims which see the 21st century
as the “era of comparative law”, there are at least four trends which give rise to
pessimism: “the disregard”, “the complexity”, “the simplicity”, and “the
irrelevance” of comparative law. These phenpmena will be explained in the body
of th_is paper; the concluding part considers suggestions as to how to proceed
further.

Keywords: Comparative Law, Numberical Comparative Law, Legal Culture,

Law and Finance, World Bank, Harmonisation, Convergence, Govenance
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B 1900 SFRB AW R, LBBRM I~ TH FEREWRYLE 20 B2
MFHBR. D R BERY, ~ MEEXE, R EREE, KT R
R MR, SR 21 AWK RN AT MR ORENR, B
R0 2 VO s 4T WL EE O AT 10 330 2 L3 R 9 9 2 TR R —— % e BBk 0 8
MR B ) B . ER A 4 TRT 2644 1A B B B B 9 FE A 36 4 Cirrelevance) , &5
3 e TR — AT S, B AR B L ek PR A TN

BEBBEXBEIBLRANS L CERAMHRBRH) . BR, XHRE
B TR FF AR TR AT B0 S B B R ZE XS A Bk e DS k. MIA MR MR, X
B AERT BRI AT R B R s R, R E, B S I
ek B TID SR 007 DA R T sk S e R A O

— A B % i E AL

B . AEBRERM-BSEEHRRHEEREN Y Z A LBEN LK. &
Lawrence 1§ Texas &, Kk E Scalia #! Thomson BB ERPHFE R T EIE

1) R. Sacco,“One Hundred Yedrs of Comparative Law”, in Tulune Law Review ,75(2000), p, 1159;
but see also W. Hug,"“The History of Comparative Law”, in Harvurd Law Review, 45(1931—1932), p.
1027;C. Dononue, “Comparative Law before the Code Napoléon”, in M. Reimannand & R. Zimmermann
Ced. ), The Ox ford Handbook of Comparutive Law. Oxford; Oxford University Press, 2006, p. 3.

22 E. Oriicit, The Enigma of Comparative Law, Martinus Nijhoff, 2004, p. 216; T. Koopmans,
“Comparative Law and the Courts”, in International and Comparative Law Quarterly. 45(1996), p. 556.

(33 See R. Saleilles, “Conception et objet de la science du droit comparé”, report for Congrés
International de droit comparé Société de Législation Comparée, 1990, p. 383 ;more recently M. Van Hoecke
(ed.), Epistomology and Methodology of Comparative Law, Hart; E. Orici, “Methodology of
Comparative Law”, in JM. Smits(ed. ), Elgar Encyclopedia of Comparative Law, Edward Elgar, p. 442,

C43 Lawrence v. Texas 123 Ct 2472, 2495 (2003) (Scalia J) and Foster v. Florida, 537 US 990
(2002) (Thomas J); See also P. Legrand, “Compatative Legal Studies and the Matter of Authenticity”, in
Journal of Comparative Law, 1(2006), p. 365.
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FHME CRLFRAENESSREARERALRMAR." S EH~BERGEF,
Jogk B Scalia, Thomson 1 Renquist X} 4§ b 8 3k 0935 H 24 L8 R 2 Bk (chexry
picking) — R THER H THEVE . “ M EHk S HME — T RMEH R P E T
Z ,MEHARANBERTUNRTAR, X EEFAEE.” CPREN, FHEER X
B Roberts 7£ /T BR 9 T iF £ (confirmation hearings) PHE R “ZESEE R A
e AR B TR E ARG . _ﬁu%i{&@ﬁﬁiﬂﬂﬁ%%*%ﬁﬁ yHR 4 TE
ROE B HERATREEMEMEROHA D —ETURER.” (D

BMEBNE, L EXERFRABEN XER S ERLMIELE LRI EEYN
FRERAARERCE, FSh, V5 X S R R EHF IR MR X gk ¥
B BUE R, M KRGS, TR HAERERNBE RS FESIN.C

BAWMK, M FHBEEFAZEANRA R RYWEELEXAFTFH—T &%
fE. ZFEIFF Scalia MEMIILAXREEHEE.CC WA, EF ALY “E
ZEH UBEHETTTHZFRINER. BREXEUECHHALBAIEEYN
HR, EXAIFABEAMRMERIFIREAEHRBER?” OUBRF AN LB LN
AR FERRES RSP TERE T MR FIL70D,

A, LR EEEESARFNEWAEB R TR, thin, 7 19 e f 20
HERM KGR RERBRENXEELERTETE XHE R, O AT FERIE K

53 Aktins v. Virginia 536 US 304,348 (2002).

(63 Roper v. Simmons 543 US 551, 608 {2005).

(73 See http;//transcripts. enn. com//transeripts/0509/13/se, 04, html.

08 B 4—6 Brs| HH.

(93 SeeT. Fine, “American Courts and Foreign Law. The New Debate”, DAJV Newsletter 107 at 117,

(103 DE. Childress IIl, “Note, Using Comparative Constitutional Law to Resolve Foreign Questions”,
in Duke Law Journal, 53(2003), p. 193; J. Rubenfeld, “Unilateralism and Constitutionalism” , in New York
University Law Review, 79(2004), p. 1971; JH. Wilkinson III, “The Use of International Law in Judicial
Decisions”, in Harvard Journal of Law and Public Policy, 27(2004), p. 423; EJ. Sanchez, “A Case
Against Judicial Internationalism”, in Connecticut Law Review, 38(2005), p. 185; RP. Alford, “Misusing
International Sources to Interpret the Constitution”, in American Journal of International Law, 98(2004),
p. 575 RA. Posner, “Foreword: A Political Court”, in Harvard Law Review, 199€2005), p. 31.

(11 C.Von Bar, “Comparative Law of Obligations: Methodology and. Epistemology”, in M. Van
Hoecke (ed. ), Epistomolgy and Methodology of Comparative Law, Hart, 2004, p. 124; See also M.
Reimann, “The End of Comparative Law as an Autonomous Subject”, in Tulane European and Civil Law
Forum, 11(1896), p. 53.

(123 Reimann, su[;ra note at 52,

(133 M. H Hoeflich, “Transatlantic Friendships and the German Influence on American Law in the
First Half of the Nineteenth Century”, in American Journal of Comparative Law, 25(1987), p. 604; S,
Riesenfeld, “The Influence of German Legal Theory on American Law: The Heritage of Savigny and His
Disciples”, in American Journal of Comparative Law, 37 (1987), p. 1; DS Clark, “Development of
Comparative Law in the United States”, in M. Reimannand & R. Zimmermann (ed.), The Ox ford
Handbook of Comparative Law. Oxford: Oxford University Press, 2006, p. 175.
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50 4B, X EMIT R EHFER. HF-1MEENER (EERA REX—HIF
HEAZ 5, E 08 R A VR DB A (droit)” “ ¥ 1§ (recht) " “th 8 167
(comparative law) B RFACE B ERFRITHIAMBROELEE 1.8 2,
B 30, A .

ks
n%
204 20448 20 42 20 fit&d 20 4 21 1it4d
S04 GOEAC  TOSR S04 904 M 104
£ 4 |
B 1 R EeIR droit — i M B R
, 20
18
16
14
wME 12
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_ 8

OB W O

201 | 2048 | 204 | 20448 | 2044 | 20 k4
SO4ER BO4EMR TO4ER BO4ER 904E8 B 104
g 1

2 (UEEEEIRIE) R Recht — A ELH R

EBR HER, LR X —~RENEAE 21 Ak 10 £ YL I H
—FLAETH. ZRFART —FFHELLHFERNAENE. AN, XFHR
BRI R BARA R A FORR, B Y3 AR —EEANE CEBRRT A
EHEE IR P

(143 34 21 #4236 10 45 (B 2000—2009 42) B WIB R —F W, AR T 20012006 4F B4 8
B RENBIBTER T UK.

1) FREMBAFTERRELBEQNSERBRZ —. See M. M. Siems, “Numerical Comparative
Law—Do We Need Statistical Evidence in Order to Reduce Complexity?” in Cardozo Journal o f
International and Comparative Law, 13(2005), p. 521.
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20 {42 20428 20148 20 42
SO4EMR  GOLEMR  TOSER  BOEAR  OO4EMR B 104
£ 4

3 {PAfR LWL H comparative law — iR AIH} M E

SHHRENERAANNELERENRSR. TUSENE E5HMERA
AR AR Y BLEEEHLARNOTR. OO LR, MR XEER
EAHFMEEETOEREASS S EEER ), EaEm Rk r k.,
ek R > H M-St RRTERETRSRRER T, X—-A0B3TES
HXMHBIE. O B, XEBFAREYNES. SETS, BRRINME TN
TR EEARX G, BRBAITA N R XS E R ME L. PR
Basil Markesinis B L G # P, L BEEZSWE—FLTEMELTBROESAW
&, T B R R IR AL St RIXT AT BRI B R R T AM B E M A8
HBRAEBET .7 ‘

ERRHUL, M TR BT, LR B ARRS — " E— e By A
HREEREBS FEBMRNHES 0. EHEEPRRBE/NE NSRS
SR ET BB S TN Tk B B0 T L BR A 7E DA — i B BRAK A9 IR Y6 #T M pk

{16 U. Drobnig, “General Report”,in U. Drobnig and S, Van Erp (eds) The Use of Comparutive
Law by Courts , Kluwer Law International, p. 12.

{173 M. M. Siems, “Legal Origins: Reconciling Law & Finance and Comparative Law”, in McGill Law
Journal, (52Y2007, (forthcoming).

(183 See Sir B. Markesinis, “ Comparative Law in the Courtroom and Classroom”, Hart, 2003, pp.
61-~62; N. Levitt, “Listeni‘ng to Tribal Legends: An Essay on Law and the Scientific Method” , in Fordham
Law Review, 58(2003), p. 263,

(193 Markesinis supra note 18 at 53; See wiso Sir B. Markesinis, “Comparative Law—A Subject in
Search of an Audience”, in Modern Law Review, 53(1990), p. 1; Sir B. Markesinis, “Foreign Law and
Comparative Methodology”, Hart, 1997, p. 3.

€200 Von Bar, supra note 11,at 127—128,
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T 4 L 1k BE LR R AN 18 A L B ik TP E%%@g’ﬁﬂ‘ﬁtﬁﬁ%%ﬁglﬁg
HEL B, i, 7 1951 £ 1974 FFRYEEE, Y 2 Bl AR g5 A EE
HER, BREERENLED, XHEIICLBRBL. P XHERGHAFASE
B, SEREEGE B mIR R R E k. BTREENY—BEK
A EAEES, RinFAAREE Scalia MHBFEAMTIIREN TR R PIFE
WA —RE,

RMNTREAFEX—MEELRABRNRAASSIRLE, LFL, BRITH
B R BEBARR, FRETULEH— BRI . I, X TR kR
B E AL T 1 £ A 3% b B0 A 3 020 1 30 33 185, 30 4 4R 000 A B 3 )
%Ezﬂa

BE  EEAFRNAMIUR, LRENARDAWERE, XEHFRRANTF
MERERHFEXBHOBAFTEREL. S KRN BEENETAES TR . &8
BREAR LEEARBLAR— N TEENENZ - AHEMN, X—KHBE
FEE., EASHER . LRETHNE FEREEHTHRRERMNEN SRS
BEAREERAZEFANM B LU T/ TERREU—FX Tk
RN, R RGN F O ELTELHE &, BERBECLBAE
BREFEMNES IR EREERXNEREMBRISFIAXE. XFX—K. RN
AN THENEZRFEIPIE, XEEARBSHERIIBR “law”. “droit” GRUF) 1
“Rechtsvergleichung” (W EE) XL ARIBEBR KB E B2 T NJW (Neue
Juristische Wochenschrift) i 26 £ P H I E, “law”’ X —RiIBH HABMEH
REERENTABETSHABHE, ‘droit”—H W H AP EHNERSE TR

(21> Drobnig & Van Erp supra note 16; U. Drobnig, (1986) “Rechtsvergleichung in der deutschen
Rechtssprechung”(50) RabelsZ 610; Kbtz, H (2000) “Der Bundesgerichtshof und die Rechtsvergleichung”
in Festgabe 50 Jahre Bundesgerichtshof , Volume II at 825,

(223 Sir B. Markesinis & J. Fedtke, “The Judge as Comparatist”, in ulane Lew Review, 18(2005),
p. 42. .
(233 Von Bar, supra note 11, at 124—125.
€243 Seealso R. Zimmermann, “Comparative Law and the Europeanization of Private Law”, in M.
Reimannand & R. Zimmermann (ed. ), The Oxford Handbook o f Combarative Law, Oxford: Oxford
University Press, 2006, p. 539.

£251 Eg the recent European Review of Contract Law and the Zeitschrift fiir Gemeinschaftsprivatrecht,

26) Eg http;//www, law, kuleuven, be/casebook/.

(273 Eg http://www. jus. unitn. it/dsg/common-core/books. html,

(28) Cf Reimann, supra note i1 at 65.

(29) See the webpage http.//www. europaeische-juristenausbildung. de/laenderframe. htm which
provides information about legal education in the EUY Member States (in German).

{303 R. Coase, “Law and Economics at Chicago”, in Journal of Law and Economics, 36(1993), P.
254.
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BE,XBEEERAKREFEZEME, “Rechtsvergleichung” — {7 B9 3E I 7
1995—2005 ZF L B F AR A (I 2006 EW TFTHREETRBT —f 8kt
BEBERMNBABLMS. '

S hRBEWE Y

BERACFEE -—MEALRERERENBE. X—BEAPRERARS.
“BRIL A" (the strong form) FI“HWBIL A" (the weaker form) . FIF I F LB LM
THREMTISHER EBREELLECEATHHT. MEEMNSEARR.R
FEOAEMFNRS . BUMBEY LEENTRER T RAENER.

(—)BEF

BRESHAETNEBREFRRBORMES NXE. MBUTIEE X HRMA
RERXLHRERE RITSER th&&*ﬁﬁﬁ,mﬁﬁﬁﬂﬁﬁﬂgﬂxﬂ%—/l\
HREAMEENENOR.C? AR BNEEREANRENGN . B2 0. 0HA
BLEERBIAM BRSO FELNEBRLRERTHEBREH .
A . SN BUAK XA SFEATLCEMN RN AEER LB AR
HFEORMSEREMUFHEGTE. ik, ERBE2ELT THREBWADSEH
(cognitive structure) PA K X 25 A 41 &5 # 19 1A 18 & 2 Bl (epistemological
foundations) , " X —HBEELRNLALREESHEREMBEZRIFEHEANE
EER.CV WEEHENLEE SEMUTHRFE“MURER (world versions)”

(323 P. Legrand, “Comparative Legal Studies and Commitment to Theory”, in Modern Law Review,
16(1996), p. 2627 Legrand, P (2006) Ledroit compare Presses Universitaires de France 2nd edn.

£33). P. Legrand, “How to Compare Now?" in Legal Studies, 16{1996), p. 2324 G. Frankenberg,
“Critical Comparisons: Rethinking Comparative Law”, in Harvard International Law Journal, 26(1996),
p. 411; Seealso A. Riles, “Wigmore’s Treasure Box: Comparative Law in the Era of Information”, in
Harvard International Law Journal, 40(1989), p. 221; M. Reimann, “The Progress and Failure of
Comparative Law in the 2nd Half of the Twentieth Century, in American Journal of Comparative Law, 50
(2002), pp. 678—683. )

(34) P. Legrand, “European Legal Systems are not Converging”, in International and Comparative
Law Quarterly, 52(1996), p. 52; See also M. Van Hoecke, “Deep Level Comparative Law”, in Van
Hoecke, supra note 11 165, at 172.

(353 P. Legrand, “How to Compare Now?” in Legal Studies,16(1996), p. 232.
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MHE.C G EENEBEMFEN.C” HUERFIRREHNRR.KH
AEEet EMAMNERTREIHEMA, E#thkﬂiiﬁ?ﬂ’ﬁﬁl:#ﬂﬁ%?ﬁ"fﬁi
MEES.

BERX—-FTERBHNSGENE. KRERFTRERNES. — X TFTHM
MRRELERASERRK “DRETEBRETREREY, B2 ERAST
AT — R EY"C8, B RETL FRR"IHRES B EIMHE
£, ABUNAGANATUEER" KBRS RMRIFHER. WH, I~ ARR
BREEMR— TR ERFE B ROSHTILE. XTFHIREHNENS
WEEERANTHEMAE, —TEHEHRESF - TERZ IR RERISHARST
BT —MA M ER N ERZIERBERNEHAET. BARBEAT
T3 R o BE Y JRROUY 2 R #T BB ZETE 60 o U SR L 4T Hh ok ol R TR R T 8, T4

(Z)E&B/REE

BESGFEELITFRE. BR.ERHFESR, - MELUMOM S EERHE S
BEX, RBBRES—H KRB EESNBRFRE TRME LB OE Ze#, B
@ﬁ'ﬂ‘ﬁi%% 2 ﬁflj_fuig'g_Fﬁﬂ &ﬁﬁx*&'?iﬁﬁf‘%ftﬁﬂﬁ
(harmless) B3 & .

BARALTHE % BAREARF T R HEARL, EHALN
AEIARERRT T B ERRERAELF XA KH. (RAF
EIR T HFBAFHEIE 536 &) ‘

X—ME W BEET REFHIE, T AR,

(36) Against this view R. Caterina, “Comparative Law and the Cognitive Revolution”, in Tulane Law
Review, 78(2004), p. 1501.

(373 P. Legrand, “On the Singularity of Law”, in Harvard International Law Journal, 47(1996), P.
517. '

(38) Van Hoecke, supra note 34, at 173.

(391 Van Hoecke, supra note 34, at 167; from a non-comparative perspective, See also A. Kronman.,
The Lost Lawyer , Belknap Press, 1995.

403 fEN R L EIEM—BRABRATRHME AT SR . H. Merryman, The Loneliness of the
Comparative Lawye , Kluwer, 1999, p. 491.

(4] XFX—HBENBERSE,. 21 M. M. Siems, “Numerical Comparatwe Law—Do We Need
Statistical Evidence in Order to Reduce Complexity”, in Cardozo Journul o F Intzrmtwnal and Comparative
Law, 13(2005), p. 521.
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(DX—HAEREFEHZEIUBEMNOEABLETRMNER, ¥ ERVBRARE—A
Blkp#ay, TER,.X—BEREFETHSIEL. BE 1987 £, BFHAR
BERCERERI—TTERERHER"US, X —BHTEH 6 #7F OR H, X
FERMOEKBOE R RS EERAN— 0%k (mantra) 9

UL B RN T b SZRHIE. UAMBEMAITOELBEEER
BRIREY . B0, AfTIAN, 0 T Xt 3% 40 “ME #” (interpretation) 1 “ 3 £ ” (contract)
XEESMESHENRANER BEAMSH THRERHETEER IR Y
RYFLRY 4

AFEEEMNFALEENBRET2ER. K32, AT AMAN, BAF
ERFERZEAERAKRKUEFRELTERELMNELED AR LEEERETF
ZE#AT R, RSN, ERTRNERFETHESME LR ERET.

(O3 R (legal families) X — S EHLLHBRY, — i, KKk
FHERBRAEREABRERERIA . EERA L EETURERELRE, Akt ke
REHXERSBWIADFRPAEE. D E—f2EE BriE H AR .

A A B T Kk # (Birgerliches Gesetzbuch) @ & B AR WEH &
—~HERRGEBARLNAHLAREAG? 3 F, MA(RLCEERTHeE
SRAMXYCISO R A BFER ALY I ARACHERAAF LR
FlB? 4 HARIR AN EREFPXE(BRHELB(FTEHALIGEEF
EDE5£ETHRAGZ2RAD? BXF . A WIORARHHAARE(H
LR AL AHNO T E)ESRBEA A WIOMHN B RESHH
4 K v 7048 '

(423 R. A. Posner, “The Decline of Law as an Autonomous Discipline: 1962—1987%, in Horvard
Law Review, 100(1987), p. 761.

[43) Reimann, supre note 33, at 685, 693; N. Roos, “Nice Dreams and Realities of European Private
Law” in M, Van Hoecke (ed. ), Epistomolgy and Methodology of Comparative Law, Hart, 2004, p. 215.

£44] Van Hoecke, supra note 34, at 178 et seq.

(45) Cf Riles, supra note 33, at 244.

461 ARG MARE A H. P. Glenn, “Are Legal Traditions Incommensurable?” in Ameriean Journal

of Comparative Law , 49(2001), p. 133} Seealso O riicii supru note 2 at 19 et seq.
€47) Eg M. Reimann, “Beyond National Systems: A Comparative Law for the International Age”, in

Tulane Law Review, 75(2001), p. 1115; E. O rieii, “Family Trees for Legal Systems; Towards a
Contemporary Approach, Epistemology and Methodalogy of Comparative Law”, in M. Van Hoecke (ed. ),
Epistomolgy and Methodology of Comparative Law, Hart, 2004, p, 361; J. Husa, (2004) “Classification
of Legal Families Today -Is it TimeFor a Memorial Hymn?” Rewvue internationale de droit comparé 11,

(48) Reimann, supre note at 1114,
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