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Abstract

Facing gigantic change of legal environment, every country is making
a no smoke of gunpowder war in intemnational civil jurisdiction field. They
make great efforts to enlarge their courts’ jurisdiction on the one hand,
and also seek for international harmony and respect other countries’ juris-
diction on the other hand. As a basic principle of declining jurisdiction of
common law countries, the doctrine of forum non conveniens can be de-
fined as a general power for a court to decline jurisdiction on the bases
that appropriate forum for trial is abroad or that local court is inappropri-
ate. The doctrine of forum non conveniens first appeared in Scotland and
was often labeled forum non competens. By the middle of nineteenth cen-
tury, the Scottish courts began to use the term of forum non conveniens.
Most common law countries adopted the Scottish doctrine of forum non
conveniens in the middle and late twentieth century, and formed Ameri-
can mode, British mode, and Australian mode.

American mode, which can also be called the most appropriate fo-
rum mode, is the standard and the analysis method of flexible forum non
conveniens doctrine, which was established by the Supreme Court of the
United States in the Gulf Oil Corp. V. Gilbert case and Piper Aircraft
Co. V. Reyno case. The basic analysis method is two — step tests. The
first, the court must analyze whether there exists another appropriate al-
ternative forum or not. The Supreme Court of the United States estab-
lished two - analysis standards. One is that the defendant must surnmit to

the jurisdiction of alternative forum; another is that the relief of altema-
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tive forum is not clearly inappropriate or dissatisfied. The second, the
court must balance all the private and public interest factors. The main
point of views are: when ascertaining the appropriate forum for trial, the
courts give the most important weight to the public interest factors, espe-
cially regard the burden of the court as the main fact of forum non conve-
niens analysis; the courts differentiate foreign plaintiff and local plaintiff,
and give a little weight to the choice of the court of foreign plaintiff; the
disadvantageous change of altemative forum law cannot cumber the court
to use the doctrine of forum non conveniens. The United States is the
most flexible and the most frequent country to use the doctrine of forum
non conveniens.

British mode, which can also be called the more appropriate forum
mode, is the standard and the analysis method of forum non conveniens
doctrine, which was established by the House of Lords in The Abidin
Daver case and Spiliada Maritime Corp. V. Cansulex Ltd. case. The ba-
sic principle is that for the interest of all the parties and the purpose of
justice the court can suspend the litigation on the ground of forum non
conveniens if the foreign altemative court is more appropriate for hearing
the case. The forum non conveniens analysis method can be divided into
two — stage process. The first stage requires the defendant who seeks a
suspension bears the burden to prove that there is another available forum
that is clearly or distinctly more appropriate than the local forum. If the
defendant cannot prove it, the court will refuse to suspend the litigation.
The second stage is concemed with the problem of substantial justice. It
is the plaintiff who should prove that the factors of justice require that the
case should be heard by the local court. British mode is completely adopt-
ed by New Zealand, Canada, Singapore, Hong Kong and other countries.

Australian mode, which can also be called the clearly inappropriate
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forum mode, is the standard and the analysis method of forum non conve-
niens doctrine, which was established by the High Court of Australia in
1990 in Voth V. Manildra Flour Mills Pty Ltd case. The court can only
suspend the local proceedings when the local court is a clearly inappropri-
ate court, and asks the plaintiff to file a new procedure in the alterative
court again. The Australian method pays attention to the advantage and
disadvantage of litigation in local court and what need not compare and
analyze the local court and foreign court. Because it is easy to judge the
connections between the lawsuit and the local court, the judge can evalu-
ate it better whether the local court is a clearly inappropriate court or not
in a special case. The Australian method has more predictability and is
stricter than the methods of the United States and England.

When the special committee drawing out the draft of Hague Conven-
tion on International Jurisdiction and Foreign judgments in Civil and Com-
mercial Matters, there are two conflict opinions as to whether adopt the
doctrine of forum non conveniens. The continental law countries insist on
abolishing the doctrine of forum non conveniens, while the common law
countries want to adopt the doctrine of forum non conveniens as possible
as it can. On the one hand, the common law countries consider that the
doctrine of forum non conveniens can eliminate the bad result of extensive
jurisdiction foundation, resolve the problem of fixed jurisdiction rules,
prevent forum shopping, and avoid inconsistent judgments. On the other
hand, the continental law countries maintain that if the jurisdiction foun-
dation of convention is based on the close connections of the court, then
the convention do not need a forum non conveniens clause. Furthermore,
the doctrine of forum non conveniens has many shortcomings: the trial
court has too much discretionary power and this leads to lack of consisten-

cy and predictability in the forum non conveniens cases; the defendant
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can use it as a tool to delay the litigation; the phenomenon of declining
justice may arise and there is no uniform standard. Finally, the draft con-
vention adopted the strict method that is to hold the doctrine of forum non
conveniens as an escape clause. Only when the trial court is a clearly in-
appropriate court and the alternative court is a clearly appropriate court,
the court can use this doctrine. The draft convention fully harmonized the
different practice of two legal systems.

In China, most scholars tend to adopt the doctrine of forum non con-
veniens. They think that this doctrine can insure the justness of hearing
the case, protect the proper rights and interests of the parties, and has a
benefit of resolving the positive conflict of international civil jurisdictions,
But I consider that our country is not suitable to adopt the doctrine of fo-
rum non conveniens at present time, mainly because: (1) our foundation
of jurisdiction is based on the domicile or the habitually residents of the
defendant. This is more reasonable, and there is no exorbitant jurisdic-
tion; (2) there is a lot of difference between the jurisdiction system of our
country and Anglo — American countries. The jurisdiction of Anglo -
American countries comes from legal precedent, while our jurisdiction is
decided by lawmaking, and therefore it is very difficult to transplant the
doctrine of forum non conveniens; (3) In our jurisdiction field, we attach
more value to the consistency, predictability and harmony of international
Jurisdiction conflict, and this is quite different from the discretionary pow-
er character of forum non conveniens doctrine.

After China entered into WTO, it is inevitable that the international
civil and commercial disputes will continue to increase. In the jurisdiction
field we can properly use the doctrine of forum non conveniens in the fu-
ture. Led by Professor Han De - pei, the drafting group drew up the
Model Law of Private International Law of The People’ s Republic of
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China after several years’ hard work. The article fifty - one of Model Law
is about the doctrine of forum non conveniens. It can give the great reve-
lation and helpful use for reference to our national legislation in the fu-
ture . According to the practice of Anglo — American countries and the
regulations of Model Law, but I think our country can only use the doc-
trine of forum non conveniens as an exceptional principle, and must defi-
nitely regulate the cases which are forbidden to apply the doctrine of forum
non conveniens.

Key words: the doctrine of forum non conveniens the most appropriate fo-

rum the natural forum the clearly inappropriate forum.
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