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Abstract

The Company Law takes the regulation of the organization and structure
and governing mechanism of companies as the legislative priorities. The
theories regarding “companies in incorporation” normally deem a company in
incorporation to be the “embryo company” of the same entity after it is duly
established, i. e. : from the perspective of the reliance theory, a company in
incorporation shall be transformed into a duly established company. It therefore
can be concluded that a company in incorporation will have significant
influence on the company that becomes duly established afterwards. In
addition, currently companies in incorporation have widely engaged in
commercial activities and therefore a large quantity of legal issues coming up
with respect to the incorporation period of companies. The most significant
issue which is also the most controversial issue is regarding the civil right
capacity, civil activity capacity and civil liability capacity. Such issue is
concentratedly reflected through the liability division between the incorporation
liabilities and the civil liabilities arisen out from the contracts entered into for
the incorporation of companies. This suggests that we should not lose sight of

“

the researches and discussions regarding the position of “a company in
incorporation”. In light of this, this essay focuses on the legal issues relating
to the companies in incorporation, i. e.: the duration period, legal status,
members and the pre-establishment governing bodies of a company in

incorporation as well as the transformation from a company in incorporation into

the company duly established. With respect to certain issues, although they
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should also be categorized as the legal problems arisen out of the incorporation
period of companies, such as the establishment registration with administrative
agencies, incorporation flaws, capital complement liabilities and remedial
liabilities to be assumed by promoters to companies, etc. , they are not entirely
within the scope of the discussion regarding the organizations of a company in
incorporation, this essay therefore did not address the above issues herein.

Apart from Chapter I-Introduction and the Conclusion Part, this essay
includes eight chapters in total as follows:

Chapter II-Determination of a Company in Incorporation. This chapter is
to establish the core concept of “a company in incorporation” and therefore
serves as the foundation for the whole essay. This chapter points out a relatively
evident flaw lying in the presentation of the current concept of “a company in
incorporation” , i. e. : the concept at a higher lever than the concept of “a
company in incorporation” has not yet been determined. In addition, this
chapter proposes to take the incorporation of a company as integrity instead of
dividing it into two periods, i. e. ; the period of the partnership between/among
promoters and the period of the company in incorporation, a company in
incorporation shall start from the moment the promoters’ agreement is
concluded. This chapter establishes a basic concept of a company in
incorporation, that is a company in incorporation is a non-legal person
organization starting from the moment the promoters’ agreement is concluded
until it obtains the certificate of incorporation ( or it goes through the
incorporation liquidation process) and aims at the acquisition of the legal
person status of a company.

Chapter III-The Independence of a Company in Incorporation. This
chapter sets forth the necessity of entitling a company in incorporation the civil

position as a non-legal person organization and the specialties of a company in
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incorporation based on the reunderstanding of civil subjects. This chapter
suggests the status of a company in incorporation as a civil subject should be
recognized. Take the company in incorporation as a whole, even if it is not
possible to recognize in advance the limited liability a company in incorporation
can assume under the current legislation, it is not appropriate to deem a
company in incorporation simply as a partnership. A company in incorporation
has its own assets and its own determination and implementation bodies, it has
the organization status that is subject to limits and it is able to assume part of
the liabilities using its own assets. In addition, when looking into the external
characters of a company in incorporation, it is trying to establish an
organizational structure that is relatively independent from the members that
incorporate the company, which is substantially different from a civil
partnership and is much closer to the characters of a legal person. From the
perspective of the civil capacity of a company in incorporation and the fact that
a company in incorporation is able to engage in various activities in its own
name, it appears to be appropriate to entitle, a non-legal person organization,
especially a company in incorporation that engages in commercial activities, the
independent civil subject status, if not taking into account the interests of
administrative agencies and not taking the registration process as a prerequisite
for acquisition of a subject qualification.

The independence of a company in incorporation also reflects on the fact
that it has responsibility liabilities and is able to assume liabilities for its own
activities. That is, only when a company in incorporation is unable to repay all
its liabilities with its own assets, the promoters shall assume supplementary
liabilities .

Chapter IV -“ One-Shareholder Company ” Theory on Incorporation
Theories. The revised PRC Company Law regards the legal status of the one-
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shareholder companies. The only shareholder of a one-shareholder company
wipes off the collectivity relationship between or among founders of a company.
In the case of a one-shareholder company, the identity of the founder and the
shareholder shall be successive. Therefore, the sole shareholder of a one-
shareholder company is the sole founder. However, it is still necessary to
recognize the relevant bodies of a company in incorporation just that the form of
such bodies may be simplified. The recognition to one-shareholder companies
is not a fundamental deviation of the company contribution theory and just
provides for relatively strict requirements for the purpose of protection the
creditors of such company.

Chapter Five-Value Orientation of the Infrastructure of a Company in
Incorporation. It should be a standard for judgment of the system of a company
in incorporation that whether such system can assist a company in incorporation
to efficiently raise funds. This standard contains two key factors: one is the
minimum registered capital of a company; the other is the scope of the
contribution method. Compared with a duly established company, a company
in incorporation has a relatively weaker personal constraint. However, a
company in incorporation is still a combination of the overlap and conflicts of
the various interests and it will be difficult to deal with the complicated
incorporation matters if merely using the partnership theory. Therefore, it will
be more efficient and productive if treating a company in incorporation as an
organization independent from the promoters with respect to assuming the
incorporation liabilities and the transformation from a company in incorporation
to a duly established company.

Chapter VI Preestablishment Governing Bodies of A Company in
Incorporation. A company in incorporation is able to engage in incorporation

activities in its own name rather than in the name of its promoters. The
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presentation and implementation of its determinations are similar to those of a
legal person which both need their respective own bodies to complete.
Promoters’ partnership is the main body but not the only body of a company in
incorporation. The promoters” partnership will become the determination body
after a company in incorporation convenes an establishment meeting and elects
the board of directors and the board of supervisors. The board of directors and
the board of supervisors therefore become the implementation body and
supervisory body respectively. In terms of the rules of procedures of the
determination body of a company in incorporation, promoters’ partnership and

&

the establishment meeting can adopt the “ capital majority” principle while
regarding the voting principles of the implementation body; “the number of
people” principle may be a feasible choice. Within the various rights and
obligations of the bodies of a company in incorporation, this chapter emphasizes
the “responsibilities and authorities” which should enjoyed or assumed by one
body instead of the “rights and obligations” of merely promoters. The different
provisions contained in the incorporation rules of different countries determine
the difficulty of incorporating a company in different countries. Generally, the
necessary incorporation activities of a company in incorporation includes the
conclusion of the promoters’ agreement, conclusion of the articles of association
of a company, the contribution and verification of the initial capital amount and
determination of the organizations of a company. All of these shall be
conducted by the bodies of a company in incorporation.

Chapter VII-Members of a Company in Incorporation-Promoters. This
chapter discusses the number, qualification and determination of the promoters
of a company. The Company Law only needs to set forth, a framework of the
determination of the qualifications of promoters, or in other words, the lowest

requirements. Based on these rules, the identities of the promoters can be
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legally determined by the industrial and commercial administrative regulations
in accordance with the economic practice of the home country. The promoters’
liabilities are quite complicated. Such liabilities, as the liabilities to be
assumed by the members of a company in incorporation of the promoters,
include the liabilities for breach of the promoters’ agreement and the liabilities
to be assumed by promoters to the company in incorporation, the creditors of
the company in incorporation as well as the subscribers.

Chapter VIII-Fund Raising and Conclusion of the Articles of Association
of a Company in Incorporation. The previous two chapters discuss the “person”
of a company in incorporation, i. e. : the members of promotefs and the bodies
of a company in incorporation. Apart from these “persons”, the other two
factors of the three elements of a company in incorporation, i.e.: “person,
assets, activity” , refer to the assets and the articles of association of a company
in incorporation. Due to the revised PRC company law bring quite amendments
to the company capital system , It has affected the fund raising rules of a
company in incorporation. With respect to a company in incorporation, the
formation rules of its assets consists of (1) the funds raised reaching the
statutory minimum registered capital, (2) the contribution method being
permitted to be negotiated and determined by the promoters, and (3) the strict
restrictions imposed on the capital contribution of one-shareholder companies.
Pursuant to the understanding of company laws by continental legal system
countries to the articles of association, the articles is categorized as a composite
element of the incorporation activity. Therefore, the conclusion of the articles
of association is not only the most fundamental activity but also the core of the
incorporation of a company. Although the articles of association are concluded
within the incorporation period, it sets forth the scope of the permitted and

prohibited activities of a company after it is duly established. Disputes arisen
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out of the characters of the articles of association are actually the extension of
the disputes relating to the character of a company. This chapter specifically
discusses the freeness lying in the conclusion of the provisions contained in the
articles of association. That is, the extend on which can the articles of
association chooses to drop out the rules of the Company Law is determined by
the following two aspects, one is the evaluation of the rules of the Company
Law, and the other is to distinguish the types of the companies as the a limited
liability company and a company limited by shares will take different attitudes
towards the exclusion of the mandatory provisions in their respective articles of

associations.
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