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Abstract

Historically, world financial markets have tended to be separated
into distinct functional entities, based on national/geographic location.
This is no longer the case. The trend in recent years has been an ever-
increasing interconnectivity and interdependence that is becoming truly
global in scope. The concept of “one place, one nation” is no longer
valid, in the world of finance.

The dynamic changes occurring in financial markets have, unfortu-
nately, also created many opportunities for sophisticated criminals. The
very dynamism that makes the world of finance exciting and interesting
is, in itself, a weakness. The evolution of international law and regula-
tion in response to new types of criminal activity that know no boarders,
has been slow an uneven. In order to maintain the security, stability and
reliability of global financial markets, it is incumbent upon nation-states
to foster deeper cooperation with each other, so they can successfully
confront the challenges presented by international criminality.

This paper revolves around the topic of criminal law vis a vis inter-
national financial crime. We begin with an in-depth study of the back-
ground and current state of law and regulation, as it exists, today. From
there, we discuss the current state of this area of law, in China through
comparative research and demonstrative analysis, on a multi-dimensional
basis. In specific, the analysis includes discussion of mechanisms for in-
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ternational cooperation, international law in relation to Chinese law, gov-
ernmental policies, legislative activities, judicial and administrative en-
forcement activities and a comparative analysis of national laws through-
out the world and their relationship to this issue.

The paper is comprised of 11 chapters, and is divided into 2 parts.
Part 1 encompasses the first 5 chapters and is a general overview and dis-
cussion of the problems that have evolved in the field of international fi-
nancial markets because of the development of international financial
crimes. Within this discussion we touch upon the current international
law, current mechanisms of international cooperation, China’s own legal
efforts in this area, as well as where there exist deficiencies. Part 1 is
completed by way of offering some thoughts and suggestions as to how
current Chinese law in the area of international finance could be devel-
oped, enhanced or modified to better address the challenges presented
by international financial criminality.

Chapters 6 through 11 offer a more in-depth analysis of this issue
based on specific problem areas. The topical areas discussed are the reg-
ulation of international currency transactions, stocks and securities, fu-
tures trading, letters of credit, credit card transactions. These areas are
discussed in terms of current international law and China’s own responses
to problems in these areas.

Chapter one is a summarization of current law governing internation-
al financial crimes in the current climate of globalization. This chapter is
the “jumping-off” point of this entire volume and introduces the writer’s
thesis for the paper. That is the idea that financial crime increasingly
spans national/political boundaries and typically violates two or more
country’s national laws, resulting in damage to one nation’s financial sys-

tem or to a multilateral financial administrative system. The writer fur-
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ther differentiates between the internationalization of financial crimes and
international financial crime and provides dates, reasons for and charac-
teristics of the recent upsurge in financial crime internationalization. In
response to the phenomenon of internationalization of financial crime,
national governments have responded in obvious manner, by attempting
to internationalize the laws that govern international financial crime. Fol-
lowing this, the writer addresses the issue of standardization of these laws
between nations, with emphasis on punishment. In totality, the writer
delineates the following aspects of the standardization issue; prevention,
term of imprisonment, execution of punishment, international judicial
and governmental cooperation, replevin and the execution of contracts.
Chapter 1 is completed with the offering of four suggestions for the future
development of governing international law; international treaties should
be made/amended in a timely manner, communicate and negotiate in an
attempt to minimize differences in each nation’s legislation that governs
financial crimes, further strengthen international judicial cooperation and
modify national constitutions, as necessary.

Chapter two discusses the internationalization of laws related to fi-
nancial crime and how these laws are implemented and executed between
nation states. Emphasis is given to international treaties in areas such as
counterfeiting of currencies and the United Nations treaty regarding illicit
drugs. This is followed by a summarization of the construction of specific
treaties, including the division of crimes, implementation of criminal
burdens, jurisdictional issues and judicial assistance and cooperation.
The writer also addresses other information sources in addition to trea-
ties, such as organizations with the U. N. that have a public record of
pronouncements and plans of action. Some examples of this are; The 40
suggestions offered by the FATF regarding the interdiction of money
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laundering and the “Basel Statement” , proffered by the Basel commit-
tee. To complete this chapter, the author delves further in his research
by putting forth the efforts that have been made to address international
financial crimes, by the International Criminal Judicial Justice Conven-
tion and the Constabulary Cooperation Convention.

Chapters three and four discuss the role of international organiza-
tions in prevention and punishment of international financial crimes be-
ginning with a summary of their functions in this area. This includes
making recommendations related to the content of conventions, treaties
and domestic legislation, the usage of prior judicial decisions at the na-
tional level as a basis for developing international law and the offering of
a “platform” to help facilitate cooperation between member nations. In
conclusion, the writer elucidates the problems involving status and func-
tion of international leagues, the U. N. , the special constitutions of the
U.N., other special constitutions, territorial international organizations
and organizations, in aggregate in relation to international financial
crimes.

Chapter five discusses current Chinese law in the financial area.
The writer first narrows the scope of discussion to criminal activity invol-
ving the following areas: banking, currency, securities, credit, invoi-
cing and other financial areas, through forgery, chicanery, etc and the
harm imposed on the socialistic financial governing system. This is fol-
lowed by discussion about the financial crimes within the framework of
the Chinese legal system. This is broken into three parts; the Chinese
criminal code, accessorial criminal law and individual criminal laws.
This is then followed by discussion about component features of the law,
types of punishments and international cooperation within the framework

of the Chinese constitution. To conclude chapter five, the writer discus-
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ses current deficiencies and ways in which to improve these deficiencies.
Areas of deficiency are discussed in three parts: deficiencies in recogni-
tion of financial crimes due to a lag in application of existing laws, sec-
ondly, inconsistent penalties, and thirdly, difficulties in the direct appli-
cation of criminal law to the crimes at hand. This is followed by addi-
tional suggestions regarding amelioration of these deficiencies.

Chapter six concentrates on the area of the internationalization of
crimes involving currency and how Chinese law has responded. The writ-
er begins by analyzing the character and nature of crimes involving cur-
rency, followed by some international laws that have been developed in
response , such as the “International Convention on Anti Forging Curren-
cy”, of 1929, The writer further expounds on this convention in more
detail. The writer theorizes that there is a relationship between the ways
in which domestic legislation is enacted and the evolution of law relating
to the internationalization of these crimes. To site examples, the writer
examines legislative enactments in countries such as Germany, France
and Japan and goes on to relate their individual national laws to the de-
velopment of international legal standards. Chapter six concludes with
law§ relation to currency issues, in China, within the framework of Chi-
nese criminal law, the “Bank Law of the PRC” and administrative rules
and regulations. The chapter ends with the writer addressing individual
deficiencies and suggestions for improvement.

Chapter seven concentrates in the area of internationalization of
crimes involving securities transactions. It begins with a discussion of
crimes that occur when stocks and securities are issued and exchanged
and how increased globalism has changed the character of such crimes.
The writer places emphasis on the “Object and Principle of Supervision
and Administration of Securities”, as put forth by ISOCO, the “Injunc-
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tion of Inside Trading” and the “Injunction of Inside Trading and Market
Control”, as put forth by the European Union. Emphasis is placed on
bilateral and multilateral cooperation regarding punishment of this type of _
crime within the framework of ISOCO and cooperation built upon mutual
synergies created by treaty and through memos of understanding. Chapter
seven concludes with discussion as to Chinese law in relation to interna-
tionalized securities criminal activities. The writer further discusses the
functional mechanisms that have oversight in this area, such as the Secu-
rities Committee of State Department, the SOCC, and the Security
Crimes investigation Bureau of Police. In conclusion, the writer addres-
ses the inherent conflicts that exist between China’s systems of criminal
law, securities law and business law and regulation. These conflicts are
stated in terms of reasonability and consistent application of penalty when
crimes are committed. The writer concludes by offering some possible so-
lutions to these issues.

Chapter eight discusses the internationalization of crimes in the fu-
tures markets.

The writer cites unique aspects regarding international law in this
area. Intemnational industrial organizations have a prominent role in the
development of regulation in the futures markets. Specific citation is giv-
en to three main publications: the “Governing Guide on Derivative Tools
Risks”, “Winslow Pronouncements” , and “Tokyo Public”. These pro-
vide advice as to oversight and management of futures related criminal
activity, prescribed punishments and insight into international coopera-
tion. From this point, the writer expounds upon related legislation and
regulation in certain financially developed markets, such as the United
States, Japan, Singapore and Hong Kong. The writer finds some com-
monality in within each of these markets, which he describes in detail.
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In conclusion, the writer discusses current international law related to fu-
tures crimes and the mechanisms utilized to administer and punish those
crimes. The writer ends chapter eight by proffering some suggestions for
improvements in areas he believes to be deficient.

Chapter nine concerns the topic of the internationalization of money
laundering. We begin with an overview of the origins of the modern con-
cept of money laundering followed by an examination of the characteris-
tics of international money laundering. The author provides discussion
relating to United Nations efforts in this area, as well as efforts on the
part of international industrial organizations such as the “FATF 40 Sug-
gestions” and the “European Union Anti-Money-Laundering Conven-
tion” .

The writer further delineates legislative activities on the part of de-
veloped nations and summarizes international standards regarding money
laundering crimes as well as the functions of concerned groups and or-
ganizations in their effort to foment international cooperation. The chap-
ter is concluded with a discussion of Chinese law and of international co-
operation, in China, augmented with a discussion of specific Chinese en-
tities involved in the area. These are the People’s Bank of China, the
National Foreign Exchange Administration Bureau, the Police Ministry
and each commercial bank. The author notes that there are obvious prob-
lems and weaknesses in the current system, such as the lack of a specific
anti-money laundering statute. The writer concludes with suggestions as
to how to address specific deficiencies.

Chapter ten pertains to the internationalization of crimes related to
letters of credit. Discussion begins with an overview of the functions of
letter of credit and the evolution of international crimes related to letters
of credit. The writer analyzes the reasons behind the level of crimes that
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are related to letters of credit from both a theoretical and practical as-
pect. He believes that international regulation is lacking in this area and
that only the United Nations and the ICC have conventions concerning
this area of regulation. The writer then compares legislation in the United
States and Great Britain. There is little or no international legislation in
this area, with the exception of anti-marine fraud organizations, such as
the London International Marine Bureau of the ICC. In China, the laws
regarding letter of credit fraud and redress are sparse and thinly spread
throughout the criminal code and other regulatory areas. Civil statutes
are somewhat better and at least allow a litigant to opt for civil redress.
Hong Kong and Macao currently have the most developed regulation to
date, within China. Chapter ten concludes with some suggestions to ad-
dress anti-fraud issues with the letter of credit. Specifically, the writer
talks about giving attention to detail in choosing terms of trade and care

&

in crafting of clauses so that unscrupulous individuals cannot use “soft
clauses” to manipulate intended terms.

Chapter eleven further elucidates upon the internationalization of
crimes regarding letters of credit. The writer discusses the characteristics
of crimes involving international fraud as related to letters of credit. To
date, there has been no international treaties related to letter of credit
fraud statutes although there have been treaties regarding anti-web crimes
that touch upon the area of letters of credit such as the “Crimes of Net-
work Treaty” , from the European Union. The writer briefly discusses
legislation pertaining to letters of credit fraud from Germany, France, Ja-
pan and Canada, etc. The writer further sheds light on the activities of
industry groups and international policing organizations in the apprehen-
sion and punishment of criminals, in this area. In China, most law relat-

ed to letter of credit fraud is contained in the criminal code, while some
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regulations, such as those governing operations and use of credit cards,
has been put forth by the Bank of China. Enforcement still lies mainly
with police agencies, although the Bank of China’s Supervisory and Ad-
ministrative Committee of Commercial Banks play a smaller part. The
writer concludes Chapter eleven with a discussion China’s efforts, along
with other nations, to develop bilateral and multilateral cooperation be-
tween Chinese policing entities and those of other nations. He also offers
suggestions about improving and eliminating the problems and deficien-

cies in the laws relating to letters of credit.



