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Abstract

Theory and system of contract for the benefit of
third party are carefully researched in this thesis. In this
type of contract, third party beneficiary is able to sue
the promisor, although he has 1o privity with the promi-
sor. This is the most bewildering question in work. In
research on the theory of contract for the benefit of third
party, the primary cause of third party’ s contract right
is dug up. A conclusion can be drawn that third party
beneficiary can have rights because of the third party’ s
interests being legalized. Moreover, contract for the
benefit of third party broke through the principle of priv-
ity. In this thesis, system of contract for the benefit of
third party is probed into and perfected, basing on
evolvement of privity.

Chapter I . Basic status of principle of privity
comes into being: This chapter is divided into three sec-
tions. First, how the basic status of principle of privity
of continental law comes into being is explained. Sec-
ond, how the basic status of principle of privity comes

into being in Anglo — American law system. Although
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traditions between Anglo — American law system and Continental law system
are different, the former is empirical, the latter is rational, and principle of
privity is abided by basically. It has function of compartmentalizing circum-
scription between law of things and law of obligation; property law and contract
law; law of tort and contract law. Third, the specific meaning of principle of
privity and its root of theory is analysed..

Chapter II. Breakthrough of principle of privity by contract for the benefit
of third party: This chapter is divided into three sections. First, how principle
of privity declined and contract for the benefit of third party was established in
continental law. Second, how principle of privity declined and contract for the
benefit of third party was established in Anglo — American law. Evolvement of
contract for the benefit of third party is expounded on the background of deca-
dency of privity. This type of contract is legalized because privity is broken
through in both Anglo — American law system and Continental law system.
Third, conflict between values of contract for the benefit of third party and
principle of privity is balanced. Through comparison of justice; autonomy of
will; private order between contract for the benefit of third party and principle
of privity, we can see that they has different meanings. The former seeks for
virtual justice; the latter manifests modal justice; autonomy of will of the for-
mer is restricted and relatively, whereas that of the latter is absolute; the for-
mer protects private order macroscopically, the latter pays attention to micro-
cosmic contract order. Nevertheless, principle of privity still has important
functions for private law.

Chapter Ill. Characteristics and conformation of legal relationship of con-
tract for the benefit of third party: This chapter has three sections. First, char-
acteristics of contract for the benefit of third party are expounded. The third
party beneficiary is conferred a right to sue promisor according to promises
made by promisor and promise. Typical contracts for the benefit of third party
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are contract of trust; contract of freightage ; contract of insurance. Meanings of
contract for the benefit of third party are different from “ Vertrag mit
Schutzwirkung fiir Dritte” in Germany or “Third Party Beneficiaries of Warran-
ties Express or Implied” in America. Second, conformation of legal relation-
ship of contract for the benefit of third party is studied, which includes a basic
contract and a promise for the third party beneficiary. The relationship between
promisee and promisor is “Deckungsverhiilinis” ; relationship between promis-
ee and third party beneficiary is “ Valutaverhilinis” ; relationship between
promisor and third  party beneficiary is Vollzugsverhiltnis  oder
Drittverhilinis”. Third, formation and alternation of contract for the benefit of
third party are researched. There are four conditions in forming a contract for
the benefit of third party. 1. Basic contract between promisor and promisee is
valid. 2. Promisee and promisor should have intention to endow third party
beneficiary with interests. 3. Promise is made by promisee and promisor to
confer a right for third party beneficiary. 4. Third party beneficiary must be
confirmed. Before third party beneficiary accepting the interests, promisee and
promisor can alternate or withdraw promise which was made for the benefit of
third party at first. Once third party beneficiary accepted the interests, they
could not alternate or withdraw it, unless they reserved conditions of alternation
and recession. Contract for the benefit of third party can be rescinded because
of breach of contract or rejection of interests.

Chapter IV. Research of idiographic effectiveness of contract for the bene-
fit of third party: this chapter includes four sections. In first section, essential
meanings of effectiveness of contract for the benefit of third party are analyzed.
In second section, conditions for becoming a third party beneficiary and types
of third party beneficiaries are explained. Third party beneficiary can ask
promisor perform his obligations and accept interests. He also can sue promisor

for breach. Third party beneficiary bears some obligations perhaps, which can
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not exceed his rights. In third section, rights and obligations of promisee are
discussed. Promisee has rights to ask promisor perform his obligation for third
party beneficiary. When promisor breaching the contract, he can sue for com-
pensation. Obligation of promisee is to insure promisor to' perform obligations
for third party beneficiary. In forth section, rights and obligations of promisor
are discussed. On the one hand, promisor should perform his own obligations ;
on the other hand, he must compensate promisee and third party beneficiary for
breach of the contract. However, promisor has rights to defense.

Chapter V. Root of effectiveness of contract for the benefit of third party :
There are three sections in this chapter. In first section, theories of root of ef-
fectiveness of contract for the benefit of third party are introduced. In general
speaking, there are interest theory; benefit theory; agency theory; considera-
tion theory in Anglo — American law system, whereas in Continental law sys-
tem, there are transfer theory ; theory ; immediate occurrence theory in France,
and there are promise theory; agency theory ; alienation theory ; immediate pro-
curement theory in Germany. In second section, course of how third party ben-
eficiary’ s right comes into being is probed into. At first, the third party has
interests of contract which can be classified as reliance interest and expectation
interest, and then those interests are legalized as legal interests. Thus when
promisee and promisor breach contract, third party beneficiary can sue for per-
formance and compensation. In third section, root of effectiveness of contract
for the benefit of third party is researched which includes self - discipline fac-
tor and heteronomous factor. Both of them manifest that third party beneficiary
interests are legalized.

Chapter VI. Idea of contract for the benefit of third party is impacting on
contemporary contract law of China. This chapter includes three sections.
First, the latest trend of development of contract for the benefit of third party in

this new era is expounded. Namely, rights and interests of incidental benefici-
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aries are attached more importance than before ; contract for the benefit of third
party takes on new social functions ; arbitration terms are applied for third party
beneficiary. Second, actuality of legalization of contract for the benefit of third
party of China is analyzed, and new system is designed. Third, impact on tra-
ditional private law system by contract for the benefit of third party is dis-
cussed. Contemporary contract law of China lies in alternation between classi-
calism and romanticism. On one hand, we can not deny impact on principle of
privity by contract for the benefit of third party; on the other hand, we can not
give up basal function of privity. In future civil code of China, contract for the
benefit of third party and principle of privity must be prescribed at the same
time.

Key Words: Contract; Third Party Beneficiary; Contract for the Benefit
of third party; Legal Interests; Rights
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