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Abstract

Abstract

One of the major challenges for China after joining WTO is how to protect
the domestic industries, particularly the national industries for healthy devel-
opment, against the invasion by foreign big powers with unfair trade means.
Therefore, the elimination of trade disputes caused by non — tariff barriers,
thus maintains the safety of industrial economy and trade interest of China.
has become an important task that the Chinese government, especially the
commercial administration department faces.

China is a greener and the passive party bound by rules in the increasingly
mature, complicated and multilateral GATT/WTO trading system. However,
with the position of the world’s third —largest economy, we have to compete
with numerous experienced trading players knowing well and having taken part
in the establishment of trading rules. In such case, we not only need to learn
the géme rules of others as soon as possible, but also need to complete the con-
version from a passive law—abiding player into an active law—applying play-
er. In the non—tariff barriers field, this is reflected in the mechanism for deal-
ing with the trade conflicts which {ocus on both offence and defense, including
response to trade remedy measures (anti—dumping, anti—subsidy, safeguard
measures), technical barriers to trade and intellectual property barriers, ap-
plying trade remedy measures, and carrying out trade barriers investigation,
etc.

The administrative subject and the counterpart play different roles in re-
sponding to trade conflicts caused by non—tariff barriers. The enterprises play
the leading role in response, the government provides services, and the indus-
trial associations bridge the enterprises and the government. As China has

joined WTO not long before, the enterprises and the industrial associations are
1
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not familiar with the game rules of WTO, plus the particularity of China’s eco-
nomic operation, the enterprises and industrial associations have not played
their inherent roles, which makes non-—tariff barriers constitute a severe ob-
stacle preventing the development of Chinese foreign trade.

The different characteristics of international trade and domestic economic
activities are reflected in the sovereign states’ interference and influence on
trade activities. From 15th century to date, the dispute on whether a govern-
ment should administer international trade by implementing the free trade poli-
cy or trade protectionism has not stopped, and no agreement has been conclud-
ed. However, the history has proved that the combination of the government
and international trade has successful examples theoretically and practically.

As a government dominated country based on market oriented economy,
China has high degree of effect of policies and interference on the market, and
the enterprises’ trust and reliance on governmental policies, plus the particu-
larity in the historical tradition and practical mechanism, including the severe
unbalance of regional and industrial development, huge population, etc., the
government needs to assume more responsibilities and obligations in the field
of economy and trade. During the six years after joining WTO, in the in-
creased trade conflicts, the government has professionally instructed the enter-
prises and industrial associations to appropriately respond to trade conflicts,
and greatly contributed to the creation of a harmonious trading environment.
However, how the government instructs the enterprises to play the leading
role and how the industrial associations play the role of a bridge in the field of
non—tariff barriers, thus effectively solve trade conflicts, and maintain the na-
tional economic safety and trading order, and how to operate to comply with
the theoretical system of administrative laws, and to avoid conflicting with the
laws and regulations in relation to non— tariff barriers under the WTO frame
are the problems to be solved by administrative laws and international trade
laws.

This paper believes that the introduction of the theory of administrative
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guidance under the administrative laws in the field of non—tariff barriers is the
optimal point of penetration for solving the above problems.

Through the study on the basic theory of administrative guidance, Chap-
ter 1 and 2 demonstrate the feasibility of introducing administrative guidance in
the field of non—tariff barriers. Chapter 1 discusses the connotation and legal
attribute of administrative guidance. The chapter believes that administrative
guidance refers to the new administrative behavior of the administrative subject
which, within this scope of authority, in accordance with the legal authority,
following the rule of legal hierarchy, through such non—compulsive means as
encouragement , negotiation, suggestion, help, coordination, information issu-
ing, supervision and urge, expostulation, etc. , seeks the consent or coopera-
tion of/with the counterpart, and leads the counterpart to do or not to do a
certain action through benefit induction to achieve the administrative purpose.
By defining administrative guidance, it makes clear that the object of adminis-
trative guidance is not limited to a certain administrative counterpart; adminis-
trative guidance should follow the rule of law priority, and retain the regula-
tion density of law reservation to organic laws; administrative guidance urges
the counterpart to do or not to do a certain action with non—compulsive means
through benefit induction; administrative guidance is a new administrative be-
havior which may have legal force only after it is accepted by the counterpart,
and it’s a kind of behavior of weak powers. The features of administrative
guidance fully reflect such value orientation as efficiency, equality, transparen-
cy and fairness, etc. , which complies with the legal spirit of legal equality,
opening and transparency, sovereignty (public right) limitation, etc. included
in the WTO regulations. Chapter 2 describes the features of trade conflicts
caused by non — tariff barriers; unequal positions of the parties in trade dis-
putes; the obvious “external nature” of the responsive behavior of trade con-
flicts; the trade conflicts are related to the trade policies and trade administra-
tion measures of the government; the different roles of industrial associations,

enterprises and the government in trade conflicts. The inherent flexible feature
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of administrative guidance of weakening the compulsive force, respecting the
decision — making power of the market subject, and being easily accepted by
the counterpart due to no direct legal effect agrees with the feature of the lield
of non—tariff barriers, thus the administrative guidance behavior has adequate
space to play its role in that field.

Chapter 3 discusses the legal basis for administrative guidance of non—
tariff barriers. The system of laws and regulations on which the administrative
guidance of non—tariff barriers is based are composed of Foreign Trade Law of
the Peoples Republic of China, Anti—Dumping Regulation of the People’s Re-
public of China, Countervailing Regulation of the People’s Republic of China,
Regulation of the People’s Republic of China on Safeguard Measures, Regula-
tion of the People’s Republic of China on the Administration of the Import and
Export of Goods, and a series of administrative rules and administrative
norms. The laws and regulations in relation to the administrative guidance of
non— tariff barriers sporadically appear in the legal system of non—tariff barri-
ers that has not formed an independent legal system and {ar from cover the
many kinds of non — tariff barriers, which are too numerous to be counted.
The appearance of administrative guidance has timely f{illed the legal gap,
which allows the government to have adequate space to guide the enterprises in
the field of non—tariff barriers. The system of laws and regulations for the ad-
ministrative guidance of non—tariff barriers reflects the basic principles of ad-
ministrative law including law priority and law reservation, administrative
moderation, administrative participation and administrative openness, etc.
Through the analysis of the system of laws and regulations for the administra-
tive guidance of non—tariff barriers, it can be concluded that the administra-
tive guidance of non—tariff barriers can assist the enterprises and the agency
organizations to maintain their own rights and interests, thus achieve the ad-
ministrative purpose of maintaining the national economy and trading safety;
can intercede in the disputes between stakeholders and provide impartial

awards; can prevent and restrain the symptom of violation of the enterprises in
4
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the field of non— tariff barriers, and instruct the enterprises and agency orga-
nizations the direction and methods for responding to actions in trade conflicts.
Therefore, the administrative guidance of non— tariff barriers can be divided
into further administrative guidance, adjusting administrative guidance, and
regulative and controlling administrative guidance.

Chapter 4 discusses the means of the administrative guidance of non—tar-
iff barriers. The administrative guidance plays an important role in the field of
non—tariff barriers, and can be improved significantly. The means of further
administrative guidance of non— tariff barriers are rich, which is related to the
feature of benefit induction of administrative guidance. The major means in-
clude information service, fund support, professional knowledge, method
guidance, etc. The means of adjusting administrative guidance of non — tariff
barriers are limited, but their functions of balancing, coordination and media-
tion can’t be ignored. The reason why this unique means that solves the trade
disputes and contradiction between stakeholders through mediation to maintain
the market order is acceptable by the counterpart is that they are democratic,
fair and impartial. The adjusting administrative guidance often uses the forms
of hearing, review conference, talkfest, questionnaire, etc. The regulative and
controlling administrative guidance of non — tariff barriers is not a means in
which the administrative guidance can best play its role. Its subtlety lies in its
non — compulsion and weak powers, while regulation and control are usually
associated with compulsion. There is a tiny difference between the regulative
and controlling administrative guidance and the administrative orders, and the
key to grasp this difference is to understand the purpose of the regulative and
controlling administrative guidance being to actively play the role of restraining
and preventing, rather than negatively punishing, rule —breaking and violating
behavior. The regulative and controlling administrative guidance is the an-
tecedent behavior of administrative orders, and will have legal force once the
counterpart accepts it. The forms usually include the establishment of early—

warning emergency mechanism, remonstrance, expostulation, dissuasion. per-
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suasion, reminding, etc.

Chapter 5 discusses the major problem existing in the system of laws and
regulations and the practice of administrative guidance of non—tariff barriers,
that is, on the premise of lack of behavior laws, the regulative and controlling
administrative guidance restricts the enterprises and take adverse measures,
which may easily cause the administrative guidance to dissimilate to adminis-
trative orders. Due to the lack of basis of behavior laws, the principles of law
priority and law reservation can’t be reflected correspondingly, which causes
conflicts between some higher —level laws and lower —level laws; the course of
legislation excessively focuses on substantial regulations and has inadequate
operatability , which influences the effect of administrative guidance; based on
the principle of confidence protecting and the principle of administrative moder-
ation (proportion principle) of administrative guidance, the issue about how
the counterpart seeks relief when his/her interest is impacted is not warranted.

For the problems mentioned above, according to the domestic and foreign
theories on administrative guidance and the features of the field of non— tariff
barriers, this paper has proposed to solve them in respects of legal basis, pro-
cess control and legal relief. Chapter 5 proposes the idea of process control
mainly in respects of process opening of administrative guidance, information
disclosure and opening of guidance, hearing procedure, notification procedure,
correction obligation, etc. ; with legal relief sought from relief for improper
means of administrative guidance, suits against violation of the principle confi-
dence protecting, suits against misleading, illegal or dissimilating administra-
tive guidance, etc. At last, it proposes the direction for the improvement of
the administrative guidance of non — tariff barriers in respects of system and
practice. In respect of system, this paper believes that the laws and regulations
that instruct the response to intellectual property barriers and technical barri-
ers to trade, the laws and regulations on industrial association administration,
and those that regulate and control the order of market competition, and main-

tain industrial safety, etc. should be established and improved; in respect of
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practice, the “four — party linkage” and “two transverse, one lengthways’
work mechanism led by the government, and participated by industrial associa-
tions and enterprises, the “one body, two wings” work mechanism that main-
tains industrial safety, and the unification and coordination mechanism that re-
sponds to technical barriers to trade and intellectual property barriers should

be improved and established.
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