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ABSTRACT

Judicial interpretation is a vital part of judicial power, which is also an in-
dispensable means to assume judicial power. Majorities of constitutions in the
world have granted plenty positive attitude to judicial interpretation from varies of
angels or phases. And constitutions’ practice of many states has proved the consti-
tutive status of judicial interpretation. To ascertain the constitutive status of judi-
cial interpretation will have progressive significant on correctly comprehending ju-
dicial power and judicial interpretation system as well as reasonably using judicial
interpretation to realize the purpose of legislators will by means of applying to law
correctly.

Law interpretation by judicial organs is the result of the separation of legisla-
tion and judicial power. And the cause of judicial interpretation’s birth and being
needed is the limitations of written law. As law is a series of action rules made by
now or before legislators in accordance with original circumstance for applying to
future society, law has a nature of forecasting in some degree. Complicate and
changeable society limits the legislators neither to make out all — embraced law
nor to make out universal law. The limitations of written law manifest as follows :
1. general rules to individual case — lacking of balance 2. limited rules to un-
limited objects - lacking of distribution. 3. ambiguous rules to ascertained i-
tems — lacking of clarity. 4. steady rules to developing items - lacking of
change . 5. mechanical rules to rich meaning — lacking of flexibility . The a-

bove - stated limitations of written law are determined by the limitation of legis-
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lative objects to legislators and the limitations of legislators themselves and lan-
guage as law carrier. The significance of legislation lies in applying to law, but
the limitations of written law only appear in the course of applying to law. As the
separation of legislator and applying to law as well as the duty of judge never refu-
sing judicial work , the task of solving the limitations of written law is put in
front of a judge during applying to law inevitably. As a judge is not a legislator,
his secret weapon to solve the limitations of written law is only by way of judicial
interpretation.

The development of judicial interpretation whether in mainland law system or
in common law system has experienced a winding course. Especially in mainland
law system, its developing experience rounds about two main courses: One is
whether a judge to interpret law means to infringe the legislative power, which fo-
cuses on whether to permit judge to interpret law ; The other is whether the inter-
preter can seek the original meaning of legislator in front of ambiguous law and
loopholes of law and how to solve them when the original meaning of legislator
can’t be adapted to changed society, which focuses on whether the aim of law in-
terpretation to adopt subjective standard or objective standard. From the begin-
ning of ancient Rome, the footmarks of judge to interpret law traced along a for-
bidden - restrictive — limited making road “Nowadays in the western world,
the clear boundary between legislation and judiciary becomes ambiguous. "( 1) Af-
ter experienced struggling repeatedly between subjective interpretation  theory
which to probe into the original meaning and objective interpretation theory which
to probe into the purpose of law objective existed , the objective interpretation

theory in the aim of law interpretation occupied dominant position and still in gen-

(1) Xu Guo Dong , Interpretation of Fundamental principles of civil law , P362. Chinese Political and
law University Press, 1992.
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eral status in nowadays . Theories relating to judicial interpretation have been de-
veloped and perfected gradually on the base of the development of interpretation
theory and law interpretation theory.

Judicial interpretation as one method of law interpretations has its special
characteristic compared with other law interpretation , so it has vital significant in
theory and practice to re - classify judicial interpretation and to further study the
characteristics of judicial interpretation. It is a controversy issue whether judicial
interpretation is a means or a power. In China, law interpretation especially in-
terpretation with having binding force is always regarded as a power, therefore,
there appear decisions relating to law interpretation required who to interpret and
what to interpret clearly and forms law interpretation system with Chinese charac-
teristics including of systems and modes of judicial interpretation. The current
system of judicial interpretation in China may be called “Double Units and One
Grade” , namely, only the Supreme court and the supreme procuratorate whose
duties are different have power to interpret law. We can never deny the fact that,
procurator organs when conducting reconnaissance and instituting public prosecu-
tion also assumes judicial interpretation power, which has binding force to judi-
cial organs. Does it mean the law of public procurator constitutes the basis of tri-
al? Meanwhile, the subjects of judicial interpretation in China have excluded low-
er courts and judges from the power of judicial interpretation except supreme
court , which is completely inconsistency with the practice that judge unavoidably
interprets law when applying to law in practice. The subjects of judicial interpre-
tation should not be lower courts or the supreme court , but be judicial organs
and judges . Only in place of the judicial interpretation system by the system of
“One Unit and Many Grade” can assure the reality and reasonableness of judicial
interpretation system of China . But when screening carefully the judicial inter-

pretation in the course of applying to law , we find out that , judicial interpreta-
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tion is not manifested as a kind of power , but a means for the judge to realize the
aim of applying to law . From this angle, there is not the issue of judicial inter-
pretation system in fact. When studying judicial interpretation system, we only
focus on the requirements relating to judicial interpretation in legislation of Chi-
na.

The means to realize judicial power is to apply to law , and the vital means
to realize applying to law is by judicial interpretation . Judicial interpretation
means that a conscious dynamic judge when applying to law in front of a detailed
case conducts comprehension and explanation to selected law in accordance with
detailed facts of a case. Law and facts to judicial interpretation are inseparable.
Judicial interpretation not only includes comprehension of law but also analysis of
facts. The objects of judicial interpretation include law and facts. Judicial inter-
pretation is the connecting point of law and facts. In China, julicial interpreta-
tion needs to perfect both in its form and in its meaning, especially the cases
published by the supreme court as a special form of judicial interpretation, whose
form should be more strict and standard and whose mearing should be more cont-
rete and reasonable.

Judicial interpretation with long history has strong life. With the rapid
change of society, the nature and aim and role of judicial interpretation have been
developed. People will comprehend judicial interpretation more deeply. The role

of judicial interpretation in law — governed society will be more outstanding.
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