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ABSTRACT

The bookmaking was finished through the editions and cor-
rections of the author’s graduated dissertation of doctor of laws
by the author by the end of 2007. Prohibition of abuse of domi-
nant position is one of three important pillars of anti-monopoly
law, the dissertation is divided into five chapters to carry out a
serious research on prohibition of abuse of dominant position,
refer to it’s remarkable significance of theoretical research for
legislation and judicial practice in anti-monopoly. field.

Chapter one firstly explores definition of abuse of dominant
position and then theoretically categorizes it on the basis of defi-
nition to define particular scope of the dissertation’s research on
it; thereafter the chapter elaborates it’s damage to market compe-
tition, economic development and consumers’ welfare, and illus-
trates it’s importance, discusses it’s legislative structures in anti-
monopoly law, emphasizes the necessity of regulation on it; the
chapter lastly summarizes legislation of prohibition of abuse of
dominant position and concurrently makes a comparative study of
it’s legislation of those countries and international organizations
which have enacted well-developed anti-monopoly laws up to now
in the world, further emphasizes it’s importance in anti-monopo-
ly law.

Chapter two chiefly establishes the author’s new viewpoints
in the dissertation about abuse of dominant position through eco-

nomic analysis and comparative study. The contents of Chapter
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two primarily includes: according to four forms of competitive
market structure of economic theory, the author suggests to
treat with changing relationships among four competitive market
structure with dynamic and developing perspective, through a
presumption that the market structure change slowly pursuant to
direction of market of perfect competition—> market of monopo-
listic competition— market of oligopoly— market of complete
monopoly, thus -explains forming process of dominant position,
analyzes legal status of dominant position, proves that only a-
buse of dominant position be prohibited. At the basis of previous
studies, the author makes a further study of dynamic relations a-
mong merger of enterprises, conspiracy of enterprises, abuse of
dominant position, finds the reason which anti-monopoly law is
composed of three pillars, such as prohibition of conspiracy of
" enterprises to limit competition, supervision of merger of enter-
prises, prohibition of abuse of dominant position, makes the
,three pillars of anti-monopoly law be elaborated as an organic
whole. Thereafter, the author explores various elements of defi-
ning dominant position, which include defining relevant market,
'analyzing éoncentration ratio, consideration of entry condition of
market, eté. Through a comparative study of abuse of dominant
position with various monopolistic behaviors, the author thus
concludes viewpoints such as: firstly, abuse of dominant posi-
tion is in itself more complicated, more concealed, more appea-
ring forms, more stable, more difficult to be regulated by the
authority than other monopolistic behaviors, finally gets an im-
portant conclusion which abuse of dominant position is an ad-
vanced condition among monopolistic behaviors; secondly,

through a comparative study of abuse of joint dominant position
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with prohibition of conspiracy of enterprises to limit competition,
the author finds out behavioral and legal characters of abuse of
joint dominant position and thus establishes a theoretical support
to define it by legislation. The author’s above studies set up suffi-
cient theoretical support for more important position of abuse of
dominant position in anti-monopoly law and government’s rein-
forcing legislation and enforcement of law against abuse of domi-
nant position in anti-monopoly field.

Chapter three makes a deep study of problems, which in-
clude- the determination of unlawfulness of abuse of dominant po-
sition, determination principles of its unlawfulness, its liabi-
lities. The author points out that determination of unlawfulness
of abuse of dominant position depend upon investigation of anti-
competitiveness of conducts in question, and four methods are
suggested to fulfill determinations of its unlawfulness, such as
determination of exclusion and limitation to market competition,
determination of attempting to monopolization, determination of
damage to consumers’ welfare, consideration of other elements
to determine abuse of dominant position. Pursuant to the conclu-
sion that abuse of dominant position is an advanced condition a-
mong monopolistic behaviors in chapter two, the author points
out that a large of economic analysis should be used to ascertain
reasonableness of conducts in question when unlawfulness of a-
buse of dominant position is determined, thus a viewpoint is
suggested that rule of reason should be used as determination
principle of unlawfulness of abuse of dominant position instead of
per se violation. Finally, as legal remedies to abuse of dominant
position, the author studies their liabilities, such as administra-

tive liabilities, civil liabilities, criminal liabilities, and points
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out that liabilities such as ceasing unlawful act, imposing fines,
imposing damage compensation are basic ones which should be
borne by party concerned, and adjudications of breaking up large
firms and putting person liable into jail together with imposing
criminal fines are the most severe liabilities borne by party con-
cerned and also the most effective tools to prohibit them.
Chapter four chiefly makes a further study of various con-
ducts of abuse of dominant position at the basis of categorizing
them by appearing forms and together with relevant cases oc-
curred in judicial practice. Refer to typical forms of abuse of dom-
inant position including predatory pricing, refuse to deal, tying
arrangement, price discrimination, excessive pricing, abuse of
joint dominant position, etc. , the author firstly makes respec-
tive explorations of various conducts of abuse of dominant posi-
tion through economic and legal theory, and then makes positive
studies of them, combining considerations of typical cases oc-
curred in western developed countries. All cases’ positive studies
in the chapter prove necessary procedures of trying cases of abuse
of dominant position: to affirm whether party concerned got
dominant position through defining relevant product or service
market, analyzing concentration ratio, making a comparative
study of economic power owned by party concerned, considering
problems such as distribution network, market environment and
character, etc, thereafter to make a further confirmation of
whether party concerned abused it’s dominant position, the cri-
teria are assessments of influence of abuse conducts’ limitation to-
competition, exclusion of rivals, damage to consumers’ welfare,
finally to decide whether conducts in question are ones monopo-

lized the market or attempt to monopolize the market. The con-
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clusion of the chapter proves the viewpoints concluded in pra-
vious chapters.

Chapter five firstly at a basis of extraterritorial jurisdiction
of abuse of dominant position discusses the four aspects of na-
tional sovereignty such as independent right, jurisdictional po-
wer, right of equality, and right of self-defense. Jurisdictional
power, including the judicial jurisdictional power embodies the
national sovereignty. The chapter then analyzes the relationaship
between jurisdictional power and national sovereignty, especially
the views of absolute sovereignty and limited sovereignty. The
limited sovereignty should be available when applying the natio-
nal sovereignty at a present background of economic globliiza-
tion. The chapter furtherly focuses on the international co-opera-
tion of prohibiting abuse of dominant position when executing an-
ti-monopoly law, and points out that the problems exist to be
solved refer to the international co-operation of executing of anti-
monopoly law, such as the distinctions among various nation’s
conditions, the complexity of anti-monopoly cases, without a
strong dispute settlement mechanism, etc. thus, the chapter
concludes that extraterritorial jurisdiction should be insisted as a
basis of international co-operation of enforcement of anti-monop-
oly law, various nations can develop their mutual international
co-operation by the rule of positive comity through bilateral or
district treaties. The destination of enacting a globalization anti-
trust code could not be eagerly reached for us at present.

Chapter six firstly analyzes various forms of abuse of domi-
nant position mainly resulted from domestic enterprises, trans-
national corporations and foreign enterprises outside the border

of China, which appeared in the present developmerit of Chinese
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