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Preface

Included in the present book is a selected collection of the papers at EP'94 held in October in
Beijing., China.

EP’94 has been the first international conference ever convened in China in electronic pub-
lishing field. A large number of China’s institutions and organizations, meanwhile World Intel
lectual Property Organization (WIPQ), International Information Centre for Terminology (In-
foterm), International Network for Terminology (TermNet) and Japan Electronic Publishing As-
sociation (JEPA) et al. gave their kind support to the preparation for it. Scholars. both Chinese
and abroad, contributed a few dozen papers. We are firmly convineed that achievements of this
conference will promote the development of China’s electronic publishing as well as her exchanges
and cooperations with the world’s electronic publishing circles and that it will set an encouraging
precedent.

We would like to take this opportunity to express our sincere thankfulness to all the institu-
tions and organizations who were generous enough to grant their assistance and support, and to

the groups, bodies and individuals who contributed papers for conference.

The Programme Committee of EP'94
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Challenge and Opportunity
—Development and Prospect of Electronic Publication
in China

Yu Yongzhan

( Press and Publication Adviinistratum of PR CL)

Abstract

The arthor outlined the present situation and future development of electronic publishing in
China. Then he introduced the developing trend and strategy as well as administration of elec

tronic publication in China.



The International Bureau of the World Intellectual Property Organization (WIPO)

Copyright Aspects of Electronic Publishing

1. Digital Technology and the “Guided Development”! of

International Copyright Law

The newer and newer waves of technological development, of course, have not only con-
tributed to making some old problems of copyright —present in the internaitonal copyright system
from its very creation—more important, but they have also raised a great number of new prob-
lems in respect of emerging new categories of works and new ways and means of using works. It
is certainly not exaggerated to state that the international system of copyright and neighboring
rights has never been faced with so many fundamental and multiple challenges as today. The new
technologies did not produce so many changes in the first 85 years of the history of the Berne
Convention, between its adoption in 1886 and its latest revision in 1971 ,as during the little more
than two decades since 1971.

The World Intellectual Property Organization (WTPO) has convened a number of meetings
and has prepared a number of studies and documents dealing with the impact of new technologies.
Some of the meetings still took place during the 1970s. but the truly intensive activities started at
beginning of the [980s.

First,the new uses of works and the various computer-related gquestions were on the agenda.
Here are some examples of the questions discussed . storage of protected works in computers and
computer-protected works (in 1980 and 1982) ;copyright protection of computer programs (in
1983 and 1985) ; private copying (in 1984) ;rental and lending of phonograms and videograms
(in 1984);cable television (in 1980, 1981 and 1983);and direct broadcasting by satellites (in
1985).

Following this series of meetings, attention was focused on the various categories of works.
All relevant questions were dealt with, but, once again, first of all the questions raised by new
technologies in respect of the categories of works concerned. The following categories were dis-
cussed, listed in chronological order . audiovisual works and phonegrams (in 1986); works of ar
chitecture (in 1986); works of visual art (in 1986) ;dramatic, choreographic and musical works
(in 1987); works of applied art (in 1987) ;the printed word (covering the various sub-categories
of writings, except computer programs, and also extending to the questions concerning the pro
tection of data bases; in 1987);and photographic works (in 1988). There was still another
meeting to reconsider a summary of the principles elaborated for the protection of the categories of
works listed above (in 1988).

4
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Partly in parallel to the meetings concentrating on the various new uses and on the different
categories of works, also some specific aspects of the exercise, administration. and enforcement
of rights were discussed, such as publishing contracts (in 1984 and 1985): the status of works
created by employed authors (in 1981 and 1986) ;collective administration of rights (in an inter-
national forum, in 1986; the program then was continued in various ways and in 1990 led to the
publication of an important WIPO study offering detailed guiding principles for national legisla-
tion) ;and the means of fighting piracy (in two international forums. in 1981 and 1983, and in
a meeting of a Committee of Experts in 1988; the latter discussed detailed model provisions for
national legislation, the further consideration of which was suspended. however., waiting for the
outcome of the Uruguay Round negotiations at GATT ).

The questions concerning the protection of neighboring rights were dealt with mainly at the
sessions of the Intergovernmental Committee of the Rome Convention held every second year.

The meetings held and the studies prepared on the various subjects listed above offered ap-
propriate guidance to governments on practically all the important current questions concerning
the protection of copyright and neighboring rights. A great number of new copyright laws and a-
mendments to copyright laws reflected that this guidance had been used widely in national legisla-
tion. (A spectacular example for the “tangible” impact of these WIPO meetings and studies on
national laws was the “follow-up” to the meeting held in Geneva in February 1985 on the copy
right protection of computer programs. At the time of the meeting. only five counrties provided
in their statutory laws for the copyright protection of computer programs; Australia, Hungary,
India, the Philippines and the United States of America. The meeting clarified the questions con-
cerning the protection of computer programs and resulted in a breakthrough for the international
recognition of computer programs as a category of works protected by copyright. Use of the term
“breakthrough™ is hardly exaggerated if we consider that in June and July 1985 alone — practical-
ly in a month’s time — the following four countries included explicit provisions in their statutory
laws on the copyright protection of computer programs; France.,Germany, Japan and the United
Kingdom. )

Although this period of “guided development”™ had brought positive results, at the end of the
1980s it became clear that mere guidelines, recommendations and principles no longer offered
sufficient guarantees for a harmonious development of copyright in the long term. In the absence
of binding international norms, there was increasing danger that national legislators would choose
differing solutions to new problems, that this would lead to increasingly divergent trends in the
international system of copyright and neighboring rights, and that this,as a result, would also
undermine the delicate balance between the minimum level of protection determined by the
Berne, Rome and Phonograms Conventions, on the one hand, and the principle of national treat
ment, on the other.

Hence, the work started in 1989 on a possible protocol to the Berne Convention. A valid
preliminary question is: why a protocol, and not a revision of the Convention itself?

For a long time, it was a sacrosanct principle for the international copyright community that

5



the Berne Convention should not be touched ; it should not be revised . and even no gquestion about
a possible revision should be raised. A revision was considered dangerous and hopeless . dangerous
because the outcome of a revision could not be predicted, it might produce unexpected and unde
sirable results, and it might also result in decreasing the level of protection provided in the Con-
vention ;s hopeless because under Article 27(3) of the Convention, unanimity would be needed for
a revision which. with the great number of member countries of the Berne Union? with many
vonflicting interests, did not seem realistic to achieve.

The Governing Bodies of WIPO took the decision on preparing a possible protocol to the
Berne Convention to avoid the pitfalls of revising the Convention and still to update the interna
tional copyright norms. As the Committee of Experts set up to do the preparatory work noted at
its first session correctly, the terms of reference for the protocol would not require a revision of
the Convention and the protocol could rather take the form of a special agreement, in keeping
with Article 20 of the Convention. The special agreement formula seemed attractive at least for
two reasons; first, because, from the very notion of special agreement, it followed that for its
conclusion no unanimity was needed. and second. because Article 20 of the Convention only al
lows such agreements “in so far as [they ] grant to authors more extensive rights than those grant-
ed by the Convention, or contain other provisions not contrary to this Convention, ™ that is, any
decrease of the existing level of protection would be excluded.

The project of the Berne protocol first was included in the 1990-91 program of WIPO and
then retained in the 1992-93 program. The first two sessions of the Committee of Experts were
held in November 1991 and in February 1992, both in Geneva.

The terms of reference of the Committee of Experts, were then limited by the Assembly of
the Berne Union on September 29, 1992, to the following ten items.

(1) computer programs,

(2) data bases,

(3) rental right,

(4) non-voluntary licenses for the sound recording of musical works.

(5) non-voluntary licenses for primary broadcasting and satellite communication ,

(6) distribution right, including inportation right,

(7) duration of the protection of photographic works,

(B) communication to the public by satellite broadcasting ,

(9) enforcement of rights, and

(10) national treatment.

The Assembly also created, at that time. a second committee, on a possible instrument on
the protection of rights of performers and producers of phonograms.

The third session of the Committee of Experts on a Possible Protocol to the Berne Convention
and the first session of the Committee of Experts on a Possible Instrument on the Protection of the
Rights of Performers and Producers of Phonograms were convened on the basis of the above
quoted decision for two consecutive weeks, from June 21 to 25, 1993, and from June 28 to July
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2. 1993, respectivelv. The latter Committee was unable to complete the discussion of the memo-
randum prepared by the International Bureau at its first session. The discussion was completed at
the second session of the Committee, from November 8 to 12, 1993,

Then. the Assembly of the Berne Union decided in April 1994 that the next sessions of the
committees on the protocol and on the new instrument would be held during two successive
weeks, from December 5 to 14, 1994. In the meantime, governments were invited to make com-
ments and suggestions, and a number of them availed themselves of this possibilitye. On the basis
of those comments, the Assembly of the Berne Union will take up the matter again at its extraor-
dinary session to be held during the sessions of the WIPO Governing Bodies to be held from
September 26 to October 4, 1994 (which will take place after the completion of this paper ) .

Clearly, digital technology will mandate a rapid evolution of the international copyright
framework. Some of the new issues and problems could be solved in the contxt of the possible

protocol. Let us look at those new issues.

2. Digital Technology: New Problems on The Horizon

When taking an inventory of settled and unsettled problems, one should not forget that the
copyright and neighboring rights provisions under both the Berne Convention and the Rome Con
vention, on the one hand, and those of the GATT/TRIPS Agreement, on the other. were adopt-
ed in view of the existence and application of analog technology.

Now, however, the international system of protection of copyright and neighboring rights is
also faced with the challenges presented by the full application of a gualitatively new technology
—the digital technology — which seems to raise much more fundamental questions than any other
new developments in the various analog-based technologies.

With the advent of interactive digital networks, digital “superhighsays,” digital delivery,
multimedia, and the other new developments brought about by digital technololgy . not only some
new provisions and new licensing techniques, but also a completely new structure for the protec-
tion, exercise and enforcement of rights may become necessary. In this new structure. the cate
gorization of works may have to change, the role of some “traditional” rights may become less
important, other heretofore “secondary” rights may gain primary importance. and certain new
rights may have to be recognized. Furthermore, collective administration of rights will probably
have to replace individual exercise of rights in further fields, and technical means, such as copy-
protection and copy-management systems, smart cards, digital sub-codes, identification numbers
and the like, may be more frequently applied. It seems that-in harmony with the globalization of
the digital uses of works and other productions-this will call for appropriate international norms.

WIPO's early response to the challenges of digital technology was the organization of the
WIPO Worldwide Symposium on the Impact of Digital Technology on Copyright and Neighboring
Rights at Harvard University, from March 31 to April 2, 1993, and then, the WIPO Worldwide
Symposium on the Future of copyright and Neighboring Rights in Paris in the new wing of the

Louvre from June | to 3, 1994. More than 550 participants from all over the world took part in
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