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Abstract

The constitution of crime is a key problem of the principle theories
of criminal law. In order to apply justice, the author has a careful obser-
vation of the studies of the criminal constitution including the system, the
elements and the utilization in the view of conviction. The author sug-
gests that the criminal constitution is just a criminal criterion system
which is constituted by a certain conditions, but we can investigate the
criminal criterions from the two criminal practice aspects of the legisla-
tion and the justice and then divide them into the criminal criterions for
the legislation and the criminal criterions for the justice. And according
to the assignment of the justice, the criminal criterions for the justice can
be divided into the criminal criterions for conviction and the criminal cri-
terions for measurement of penalty. The paper discusses mainly the crim-
inal criterions for conviction which is different from the criminal criteri-
ons for the legislation or the criminal criterions for judging the responsi-
bility. Has those differences in mind and on the basis of comparing the
systems of China with those of other countries, the author inquires into
the system model of the criminal criterions for conviction, which is also
called the criminal constitutive model for short, and puts forward the
concrete design of the proper model and explains its elements one by
one. And the author also puts forward his suggestions of the supplying of

the criminal constitution from the two aspects: the value of the constitu-
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tion and its’ practice.

The paper is divided into three parts, 12 chapters. The first part,
“the view of conviction: the definition of the criminal constitution” , in-
cludes two chapters which expound the fundamenta problems in the
methodology according to investigating those view questions which is easy
to bring about the vague and deviation in the studying of the criminal
constitution. The second part, “the criminal criterions of conviction: the
analysis of the criminal constitution ”, includes eight chapters which
puts forward the proper mode and explains its structure and its elements
on the basis of comparing the model of the criminal criterions of China
with those of other countries. The third part, “the practice of convic-
tion: the application of the criminal constitution” , includes two chapters
which deal with the limits between the crime and the non-crime in the
justice and expound the values and the practice procedures involved in
the application of the criminal criterions of conviction. The main contents
in each chapter are as follows:

The first chapter, “the criminal criterions for conviction versus the
criminal criterions for the legislation” , are composed of three sections.
At the beginning of the two basic practices of the criminal law, the first
section logically leads to the two criminal criterions. The criminal consti-
tution is ruled by the legislation in the view of the justice, but the crimi-
nal legislators ought to have the idea of a certain criminal constitution be-
fore they stipulate the constitution of the crime in the criminal law. So
the constitution of a certain crime in the criminal law is just an objectiv-
ization of the idea of the legislator. The modern criminal law should be
rational. The rational criminal law ought to be guided by the clear and
definite idea and the criterion about the construction in the procedure of
the criminal legislation. The second section deals with the similarities

and the differences in the contents of the two criminal criterions, and
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then puts forward that although they have some overlap in the extension,
the criminal criterions for the legislation are more lenient than the crimi-
nal criterions. Because the aim to stipulate the offence in the legislation
is to choose and then take some phenomenon as the crime, and to define
the crime in the criminal statute, the legist need two style criterions: the
criterion for choosing the offence and the criterion for stipulating the of-
fence. The former refers to the quality criterion for choosing the offence
and the model criterion for choosing the offence, the latter refers to the
model criterion for constructing the offence and the model criterion for
distributing the offence. All of the four criterions belong to the criminal
criterion for the legislation, and they have siminrities and differences
with the criminal criterions for conviction. The third section compares
the characters between the two criminal criterions, and puts forward that
there are some differences in five aspects. The criminal criterions for
conviction has such five characters: legitimation, concrete, simplity ,
entireness and sequence. On the contrary, the criminal criterions for the
legislation have such five characters: selectuality, generality , diversity,
divisibility and plane. These characters which belong to different crimi-
nal criterions have different aims and missions in the section of legisla-
tion and in the section of justice. When researching on them ,we should
not take the former as the latter or take the latter as the former.

The second chapter, “the criminal criterions for conviction versus
the criminal criterions for measurement of penalty” , are composed of two
sections. The first section begins with the two basic missions of the crim-
inal justice and explains the difference between the two criterions. By
way of investigating the rules of the criminal law and the factual styles of
the criminal cases, the author suggests that there are some differences a-
bout the function, the subjective and the content between the the crimi-

nal criterions for conviction and the criminal criterions for measurement
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of penalty, and we could not confuse them. But in the second section,
the author suggests that there are some relations between the two criteri-
ons discussed, emphasizes the sequnence of the two, and illustrates the
trans formation between them.

The third chapter, “the foreign methods of the criminal criterions
for conviction ” , has two sections. The first section investigates the for-
eign classical models which affect the theory of criminal constitution in
China. The author induces the main characters of the model of Conti-
nent, of Anglo-America and of Russia, and suggests that the model of
the Continent has such characters; utilization for justice, arrangement,
and economy. the model of the Anglo-American has such characters: an-
tagonism in the procedure, being juxtaposed in substance and negativism
in the elements. The model of the Russian has such characters: unique-
ness, plane, positivism and substance. In the second section, the author
elaborates the inspirations from the foreign modes of conviction: the di-
versity, the communication, the difference and the necessity, and sug-
gests that the recongnization about the foreign model is helpful to China’s
criminal constitution theory.

The fourth chapter, “China’s methods of the criminal criterions for
conviction ", has two sections. In section 1, the author investigates
China’s factual model of conviction, points out the relation between the
models in China’s and in foreign countries , and especially proclaims the
relation of the contents in the models of conviction China’s and in foreign
Countries. On the basis of analysesing the negative influence that the for-
eign model leads to chinese model, the author also points out the con-
tents which are needed to be perfected. In section 2, the author suggests
that the adopted way of selecting the national model rather of conviction
is to improve the factual model than to transform it. In the view of the

need and the rule of the criminal justice, the author suggests that on the
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