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Abstract

Global cross-border FDI has experienced an unparalleled increase since the
1990s, which was brought forth by the rapid growth of the cross-border M&As.

According to the dominant ideology, there have been five waves of international
M&As. Now is under the fifth wave. In the current wave, the kinds of subject matter
of cross-border M&As include shares and assets, and the targeted companies include
listed companies and a lot of non-listed companies. The driving force behind the
cross-border M&As is the strategic cross-border M&As to pursue long-term benefits,
rather than the financial cross-border M&As to pursue short-term financial gains. To
fulfill its strategic pursue, the collaboration and cooperation between the acquisition
parties of a cross-border M&As is essential, which determines that hostile acquisition
likely to bring forth resistance by the managing personnel of the acquired company
will fail, while negotiated M&As based on mutual negotiations will be beneficial to
the accomplishment of strategic objective. Negotiated M&As is an amicable transac-
tion based on transaction conditions and major issues reached through mutual negotia-
tions by two companies with mutual willingness. This approach is helpful to reduce
the resistance between the acquiring party and acquired party, allocate resources ef-
fectively, and assist to convergence and long~t§rm development. Therefore, amicable
negotiation has become the mainstream during the fifth wave of cross-border M&As.

There are three kinds of social relationship involved in cross-border M&As: (1)
the relationship surrounding how to allocate company operation power between share-
holders and directors, how to protect leagal rights of shareholders and stakeholders
and how shall director fulfill its duty; (2) M&As transactional relationship between
the acquisition parties of the home country and host country; (3) the regulatory rela-
tionship resulting from anti-trust supervision of the foreign investment and cross-bor-
der M&As by the administrative authorities of the host country.

To explore the relevant legal issues arising out of the above three kinds of social

relationship, this paper will discuss the following questions:
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Chapter one attempts to establish this paper’ s basic theoretical framework.
Cross-border negotiated mergers & acquisitions means the behavior baseds on mutual
negotiation and undertook by an investor ( company) to acquire part or all assets, .
shares, controlling rights, operative rights of the targeted company of the host country
through certain legal proceedings. It includes cross-border mergers and cross-border
acquisitions. Cross-border negotiated M&As is not only a highly autonomous negotia-
ted behavior of the acquisition parties, but also a regulated behavior because it affects
one country’ s market competitive order. Because of the characteristics of negotiated
M&As and the range of relationship involved, legal mechanism of cross-border M&As
shall be an integrated system.

Chapter two: discussion on the protection of rights of shareholders and stake-
holders in line with the impact of negotiated M&As. This chapter supports: protection
of shareholder’ s voting rights of the negotiated M&As; protection of minority share-
holder’ s right of share counter-chase request and appraisal right in case they are dis-
senters in the negotiated M&As; protection of shareholders’ right to vote and ap-
praise in case virtual merger involving asset allocation and change of controlling rights
arises through the conclusion of contract; debtors and employees are companies’ in-
terested parties, whose rights are protected focusing on right of knowledge, right of
guarantee request and right of damage compensation. The protection of employee’ s
rights concentrates on right of knowledge , right of continuing former labor contract and
right of fair compensation.

Chapter three: Mainly research of director’ s duties in the negotiated M&As in
line with the major actions taken by directors of the acquisition parties. This chapter
supports: both the civil law system and the common law system recognize director’ s
duty of care and duty of loyalty, which goes through the whole process of negotiation,
determination, drafting of M&As proposal and contract. Based on the principle of
balanced power and responsibility, This chapter compares the limitation and exemp-
tion of director’ s responsibility of several countries and regions while emphasizing di-
rector’ s responsibility. Also, This chapter supports that director’ s responsibility can
be removed or compensated due to its duty performance behaviors, if approved by
shareholder’ s meeting or judicial awards.

Chapter four; An analysis of the contents, application and legal effectiveness of
the protective devices taken by the acquisition parties to avoid the destroying behav-

jors likely taken by the third party, involving the make-up of protective provisions of
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no-talk,, no-shop, fiduciary out, break-up fees and others in the M&As contract.
This chapter supports that the no-talk and break-up provision will be beneficial to the
acquiring company, while the no-shop, fiduciary out provision will be beneficial to
the acquired company.

Chapter five: A research of the compulsory regulations which cross-border nego-
tiated M&As parties must abide by according to the foreign investment management
and cross-border M&As related anti-monopoly supervision by the regulatory body of
the host country. This chapter will also undertake comparative observation of legisla-
tion and practice of certain countries, and support that international cooperation re-
garding procedural matters shall be operated even though it is not practical to make
up uniform substantive compulsory regulations to reduce the conflicts of application of
laws arising out of different countries’ compulsory regulations to the acquisition par-
ties.

Chapter six: A research of current development of China’s cross-border M&As
and the existing problems, then propose legislative design on improvement of China’
s foreign negotiated M&As legal mechanism based on the comparative observations by
the above five chapters, and finally bring forth thinking and recommendations towards
legal strategies by China’ s enterprises undertaking cross-border M&As from the per-

spectives both of acquiring and acquired companies.
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WA EEERY (FDI) 7 20 42 90 FAGEHM B AR WEHE K.
X RKRAKRRE, BEHEEFE (M&As) BHEHRE, 1990 4, BE}FWH
N1 B66{ZFKTTC, 1994 4, XKBEEBEEF, EWEBI T “SKHWER” (8E
Fidlk) HEH, EEERELETLEETEZERE. BERSEREASW
(HERBEME) Git, HREEHW 1996 FRKB2 000{2% 55, H2 270{2%
Jh, R EEEREES 861{LRITH 59% ; 2000 FRM 1 FILET, K
11 438423%70, & H4FIEEEERYTHIS 930/2KTH) 82% , Rt REFAR
KM, EFMFEBEEFWHFETREO BRA BT LS (2004 FHi FRE
&), 2004 405 M B 9K, AR BE bR AF 2 BR B [ 3 W kL 2003 4 [H]
MK 3% @ EMTTHARTHMATHORE S L, BHATPEERIER
A HERY FH BT 5 o

BEIAK, EREHRT ARFWRE . RELTHWERBAKRH. U
KEAB, M 20 g 90 FAPMITIRE 10 FEREEHMWNEZ®. #E
W& 10 4, BRWHARBEEELIFBWRIM 10 £, EXEBERLKH
MREE, AREMRTHNEARGRE. FIRRTHEREARNLETFLAF.
DEBARRABEA IR ET N EFRLKFWREAT, BFKBRXTIELH
CAREERE. MELHAFHRBEF WEDHLAERHARBL. T 11
[RBRT SR E 1992—2001 4 (8] & #RIF M & B A5 RKF D

O £AE. HEE, AXES:. (IRENFBOIR, MESBERM), §R (£
FEAICMY, 2004 F55 17H, £31 7,
®  www. 00-852. com/execl/news/20049/News] 14/237500. shtml.
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# 1 £ E 19922001 FELWBAUYKBHSLSHERAE

FHh R LWAF EEHAH BEITY BHBEE (R)
1992 | 1026.(40% ) | 227 (9% ) | 1119 (43%) | 202 (8%) 2574
1993 | 1134 (43%) | 221 (8% ) |1 127 (42%) | 181 (7%) 2 663
1994 | 1134 (38%) |344 (11%) | 1324 (44%) | 195 (7%) 2 997
1995 | 1199 (34%) | 447 (13% ) | 1 610 (46% ) | 254 (7%) 3510
1996 | 1702 (29% ) | 478 (8% ) |3 137 (54%) | 531 (9%) 5 848
1997 | 2108 (27%) | 603 (8% ) | 4 387 (56% ) | 702 (9% ) 7 800
1998 | 1987 (25%) | 627 (8% ) | 4 445 (57% ) | 750 (10% ) 7 809
1999 | 2353 (25%) | 746 (8% ) | 5297 (57%) | 882 (10%) 9278
2000 | 2501 (26%) | 676 (7% ) | 5511 (58% ) | 878 (9% ) 9 566
2001 | 2914 (35%) | 591 (7% ) | 4099 (50%) | 686 (8% ) 8 290

wEIRIE: ROBIENE B EEH Mergerstat Review. ;O

AEROBEFTUFRL: BEVOFWERAT, EEFBERPIRKE
¥, WAL L, REERNUEER>, EFBERAFARAEL,
BAELEHAR, WFKEMNELTLFA.

2N B E I W LB L AR B 0 3 SR 4 T AR B9 5 T ANE SRR
MBK BB, BREPSBBENIFWEZERITFEBLR (HR3#
AT REBEEREH SN MAEERAA K, &)
I WA FRITHEF WM FRA R WE, EENEEFUEIRRE
KB (1995—2000 ), £MMEEEFWHKT2RE. RIREEEF WA
M 1987 4E R F] 1 000 423 7T L 3 b F B 5 14 4 2000 4 £ 8 000 Z4Z X TT.
M 1992 4EiE— BB 2002 47, 7RISR AT & Bl aE 1O B B3R — F B B K
B, EREEHEEIFWHE S AT, BEFRE KIS R RE K
ARERIEHNSREREW, R GESKKHF 25 0 3L £ B E I3
W, @

O KEE. Bk (AEEEFRAIWRE), & (PEFWIFIR), 2004 £52
8, TEMEKE QU BRAE 2004 AEBR, 25 99-113 T,

® BERX: (LHREEFWETEARBES), (CREL), 2004 FE 28, F91-93
il

S o
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i AR S E RSB B R, WS BRFZE A SEA
FXEE, XRRETARFEREFAATERHARAHEST Y., BEK
W AR, TR TEAR SR ER B A U SO ER B T ARE B AR R L B,
FE, ARELXREEFWEY, KFhEtRHERER.

Z. ERTEIER

(FERFUNEBRIERBYE, SFEEEHTSANELER, R
B 2% P 7 X T8 E W3 BB R MEE N U T NAES RO

(—) UMERBATAZRELERARAGEE A MFR

B i 22 B2 YR A K B [ O I IR A R B T N A8 SR RV B oK Ak s pL g
Yy, B EIFWATH, WHFEALTUEEUTERE: (1) HESEX
Bi (Ellert, 1975); (2) WEZ¥ T MM BERS (Eunetal, 1996); (3)
WA BRI 17 R2IRNIA A 3 R B e FRERLMITHE
PR, A AARFEEMOWA, REELMBE M X—%EHL (Leibenstein,
1964, 1966) . AMTIAAAREE A AR R EWET, RETEERFBAR—
SERULE N IR TR R R ok A, BDA RIRAE Bk BRRh, B
HEEFWOHASTEERMATAEEEEFNNERE, 2B1#TEE
FMTTRER B F LU T % (Seth, 2000): (1) BRAFMEMME; (2) 4
SUEAFMEHL, RETARAFEFLHAFEER, BE W HEE(TE
H—F A REHHONES; (3) BB EIMFM, "7 LU 3Dl 75 #3875 [ A
Z2EFV T ERERAEE; (4) BEEFUASROATDRET KRNEER
WEEEY K, N—EEFEBETHEBTNITEE, RETUAAREHEA
R#RTHELHELR O

R IREBIA T HMWEEN S MENEL . W FEEAZTRENES
F T BRI R AL, XTI A R E & A .O

(=) UHMHEZHFFARAAEEFMNHR

B 2R SR A B R AR AN AESR, AR

O ETHEE. A2 (BEHFBEEHFUHRPHNKEEHRT), (FLEFHR),
2004 £ 2 H5, #2730, 69 7T,

@ THh¥.WFRZ. (BEHFBEEFUHARTHONKERRT), (FLEFHR),
2004 4E%5 2 #, %5 28-30, 69 T,

@ EH¥.UEZ. (AHFBEEHUHARTHERERRG), (FLEFHR),
2004 4R35 2 #5, %2730, 69 W,
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—RIEANENEEG. (1) BTN, BEBEAIRENZGRAELH
BEFWST. CMESEEFE, TLEECHNERT XX T RS
BARAMHPERAXR, NMEREXZEZHM. (2) UKZHE. M.
B /R (Grossman and Hart 1996 ; Hart and Moore, 1990) A EH N, %
HEANATHTHEARATRERZEN, SIERI—FHERHE, HUEMRE
FHRUAXMHATHESESARE, B —FILHEBREB A h BT =5AEER
HEEXATRBE, YXHATRLGAHANTNEERT G TARBRS, #17
TRATHABEREOLLERREHITERFY, UEEAZENEERXSE
HPABERLAFARMBEARBE S, (3) 1976 4, EHRME TR AT
ARGMAT, RET “RERAE” BE, B “ZH—AE” 28, ZHERB
INHEEEFELLNTLENESE, BHEBABERSBANRARRTTiES
REWE, ATHESBEIBARNAETNSE I TE A RSB HAHR, X
RO RE, YHMRETHRRURRAEREN, BEEEFHER
ey —Fp MR RO, B ARATHREMARBZ T, MARBEEES™
HE—ANEBEEAE, BERREARLS . NFBEARRE, &L+ wer
EAA AN EERR “GH” JgFuad, B2 E—HEE LR
5 N
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