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Abstract

Extradition is an important form and effective approach of
cooperation in criminal justice between sovereign states. To
ensure successful extradition, there have been some gradually
formed principles for restricting or standardizing extradition
behavior in the long international practice. These principles
have been established in the international treaties and national
legislation and become criteria for all countries to abide by in
extradition activities. However, with the quickening of eco-
nomic globalization, new contents have increasingly been
breathed into the extradition principles. Thus, how to fully
understand the extradition will directly concern whether the
departments responsible of all countries can apply the proper
forms of extradition to effectively punish criminals fleeing to
other countries and prevent transnational and international
crimes. China has been strengthening the legal system of ex-
tradition since 1990s. In recent years, China have paced up the
process of negotiating with other countries and signing extra-
dition treaties with them, holding a more active, flexible and
practical attitude in the cooperation of extradition activities. In
this sense, it is necessary to probe into extradition principles
from the angle of perfecting extradition system of China and

the extradition treaties with other countries so as to guide the
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extradition practice.

The present article is composed of seven chapters.

Chapter I outlines the fundamental issues concerning ex-
tradition principles. First of all, it defines extradition, intro-
ducing two mainstream viewpoints on the basic issues concern-
ing extradition treaties as well as types and procedures of ex-
tradition. Secondly, it clarifies the relationship between extra-
dition principles and extradition rules by distinguishing the
rule and principle from perspective of jurisprudence. In fact,
extradition principles are believed to be extradition rules in
logical structure. Based on this, extradition principles can be
defined as the rules which have been formed through interna-
tional practice, established in international treaties concerned
and applied to restrict and standardize the extradition behav-
ior. From this definition, the characteristics of extradition
principles can be summarized in three points as follows: D ex-
tradition principles are explicitly stipulated in international
treaties concerned; (@ extradition principles are generally fol-
lowed by all countries in extradition practice; @) extradition
principles embodies the basic laws of extradition activities and
orientation of common value in the extradition cooperation be-
tween all countries. Finally, it theoretically analyzes a variety
of viewpoints concerning the scope and classification of extra-
dition principles, and advances seven extradition principles
worth considering, namely, the principle of double criminali-
ty, the principle of specialty, the principle of non-extradition

of political offenders, the principle of non-extradition of mili-
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tary criminals, the principle of non-extradition of nationals,
the principle of non-extradition for capital punishment, and_
the principle of aut dedere aut judicare. The author holds that
it is unnecessary to classify the extradition principles.

Chapter II discusses the principle of double criminality.
The principle of double criminality sets the precondition for
extradition cooperation, that is, the conducts indicated in the
request for extradition constituting an offense according to the
criminal laws of the requesting and requested parties, or the
crime designated in the treaties that both parties participate in.
The putting forward of double criminality principle serves to
respect the state sovereignty reciprocally and to protect the
basic human rights of the person sought. This is the reason
why the principle is prescribed in the international treaties and
national legislation concerning extradition. As for the specific
application of the double criminality principle, however, there
have existed many controversies in both theory and practice.
The major controversy is whether concrete interpretation or
abstract interpretation should be given to this principle. On
the practical position, abstract interpretation is preferred.

Chapter III dwells on the principle of specialty. The prin-
ciple of specialty is a basic legal binding set for the demander
party of the extradition cooperation, demanding that the re-
questing state can only prosecute or punish the person extradi-
ted in accordance with special crime indicated in the request for
extradition. The formation of the principle of specialty is rele-

vant to the principle of non-extradition of political offences. It
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experiences the change from the gentle specialty principle to
the pure specialty principle. From the angle of teleology, the
principle of specialty protects the sovereignty of the requested
country and human rights of the offenders. Its requirements
are as follows: (D restriction on criminal prosecution or pun-
ishment; @ restriction on compulsory criminal measures; @
restriction on re—extradition, On the basis of the actual need of
the requesting country for judicial operation, the principle of
specialty allow of exceptions under certain conditions in its ap-
plication.

Chapter IV elaborates on the principles of non-extradition
of political offenders and non-extradition of military criminals.
The principle of non-extradition of political offenders, a princi-
ple of international law gradually formed after French bour-
geois revolution at the end of 18th century, means that the re-
quested can refuse extradition where the person sought is a po-
litical offender. Although this principle has been recognized in
international law, a majority of issues, even crucial, haven’t
been tackled. In particular, the differences in political system
and ideology of all countries lead to great different criteria for
judging or determining political offenders. The difficulty in
having a unified definition of political offenders causes the
principle of non-extradition of political offenders to be the
most complicated and uncertain among all the principles of ex-
tradition. At present, the application of this principle is ad-
vancing in restricting the scope of political offence. The efforts

have increasingly been made to non-politicization towards some
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sorts of offence. The principle of non-extradition of military
criminals enjoys the same features as the principle of non-ex-
tradition of political offenders do in terms of explicit exclusive-
ness and politicization, which makes it a principle restricting
extradition.

Chapter V probes into the principle of non-extradition of
nationals. The principle means that the requested country can
refuse extradition where the person sought by requesting coun-
try is a citizen of the requested country. The majority of coun-
tries refuse to extradite their citizens to foreign countries on
the basis of the principle of personality in the criminal jurisdic-
tion. Some countries permit extraditing their citizens to for-
eign countries on the basis of the principle of territory in crimi-
nal jurisdiction. Considering the legislation on extradition of
all countries, the prohibitive rule for non-extradition of nation-
als can be divided into absolute non-extradition and relative
non-extradition. Both of them appear in the extradition trea-
ties signed by and between China and foreign countries. For
the purpose of applying this principle accurately, it is necessa-
ry to clarify the scope of nationals and the time criterion for
determining the national status.

Chapter VI makes a study of the principle of non-extradi-
tion for capital punishment. According to this principle, extra-
dition shall not be granted where the requested country justi-
fies its belief that the person sought is punishable by death af-
ter extradited to the requesting country. The principle comes

into being and develops due to the rise of human right idea.

5




71l Wb LG
(EY iz

With the upsurge of the movement of abolishing death penal-

ty, the principle of non-extradition for capital punishment has
become an important principle of the modern extradition sys-
tem. In legislation, the principle can be divided into absolute
non-extradition and conditional extradition. The latter is com-
paratively practical and preferable. In the application of this
principle, the countries for or against death penalty should dis-
play mutual respect and cooperation. There have emerged ex-
amples of clearly applying the principle of non-extradition for
capital punishment in the treaties signed by and between China
and foreign countries. Thus, the extradition law of China
should make corresponding revisions.

Chapter VII deliberates on the principle of aut dedere aut
judicare. In international law, the principle of aut dedere aut
judicare came into existence in the late 19th century. In the
20th century, this principle increasingly became the concern of
international community. In the application of the principle, it
is primarily vital to fully understand the meaning and nature of
judicare. Judicare hereby should be understood as submitting
the case to the authority responsible so as to be prosecuted.
As far as the offender’s country is concerned, prosecution is
obligatory. The principle of aut dedere aut judicare has a close
relationship with universalism. The criminal jurisdiction of the
offender’s country is auxiliary compared with that of the inter-
ested country. The principle of aut dedere aut judicare is wide-
ly implied by means of different system arrangement in the

treaties signed by and between China and foreign countries.
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Considering the practical value of the principle and coordina-
tion of the system, it is a must to explicitly prescribe the prin-

ciple of aut dedere aut judicare in the extradition law of China.
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