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o - -7 / &H\

Contracts )$

Lesson One

Introduction

Text

Some idea of what the word contract means in practice can be gleaned from
the cotton cases of 1973. That year saw a spectacular rise in the price of cotton on
the American market'. In the early months of the year, before planting, many
cotton farmers made “forward” sales contracts for delivery to the buyer of all cot-
ton to be harvested on their farms at a fixed price per pound, without guarantee
of quantity or quality?. The price fixed was roughly equal to the price on the mar-
ket at that time, some 30 cents a pound. By the time the cotton was ready for
delivery, however, the market price had risen to about 80 cents a pound. Many
farmers refused to perform the contracts that they had made at the lower price,
and scores of lawsuits resulted throughout the cotton belt. Not only were the
farmers universally unsuccessful, but the decisions evoked little attention. One
court put it simply, “The critical issue is whether there was an enforceable
promise to buy for each promise to sell. We believe there was. ”

The above example shows what a contract is all about: The farmers were
bound by “contracts”, that is, by promises to sell cotton that the law would en-
force. Though neither party had rendered any performance of its promise®, the
courts seemed to say that they would enforce such promise because something—a
promise to buy—had been exchanged for each promise to sell.

For an exchange of promises or a contract to be enforceable, however, four
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requirements must be met:

1. There must be an agreement between the parties. An agreement is typi-
cally reached when one party (the offeror) makes an offer and the other party
(the offeree) accepts it. Offer and acceptance are the facts by which the parties
come to a " meeting of the minds.” Since nobody can actually know the inner
thoughts of another, to determine whether the minds have met modern contract
law follows an objective theory based on the manifestation of the parties’ mutual
assent. If a promise results from fraud or duress, its validity can be challenged for
a lack of meeting of minds.

2. There must be consideration to support a contractual claim. Consideration
is defined as a bargained-for exchange. The exchange can be a promise exchanged
for a promise, a promise exchanged for an act of performance, or a promise ex-
changed for a forbearance to act. In essence, this means that the promisor should
receive a benefit for the promise he makes and the promisee, while gaining the
benefit of the promise, should relinquish something or incur a detriment. If mu-
tuality of consideration is not present, there is no contract.

3. There must be two or more parties who have the legal capacity to con-
tract, which means that the parties must be of legal age and are capable of a full
understanding of his rights and the nature, purpose and legal effects of the con-
tract. Minors and insane persons are presumed to lack the requisite capacity to
contract.

4.The legal purpose for which the promises are exchanged must be consis-
tent with law and sound public policy. A contract made for an illegal purpose or
against public policy is not valid.

Because of the common law tradition, the bulk of American contract law is
judge-made case law and is, for the most part, uncodified. The basic rules or
principles are found in the written opinions of courts. Specialized areas of contract
law such as labor law and insurance law have been partially codified, but even in
these areas the primary source of applicable legal principles is decided cases. The
Uniform Commercial Code? is an exception. It was drafted by the commissioners
on Uniform State Laws for consideration by the legislatures of the various states,
with the purpose to collect in one body the law that deals with all phases which

may ordinarily arise in the handling of a commercial transaction from start to fin-
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ish.” It is now enacted by every state and territory except Louisiana and Puerto
Rico and governs contracts concerning the sale of goods.

Contracts may be classified in a variety of ways. If we classify contracts by
their forms, they are either bilateral or unilateral. Whereas a bilateral contract is
an exchange of promises, a unilateral contract is characterized by a promise ex-
changed for an act of performance.

If we classify contracts by their expression, contracts may be express, im-
plied-in-fact, or implied-in-law ( quasi-contracts). An express contract occurs
when the parties state their agreement orally or in writing. When the parties
manifest their agreement by conduct rather than by words, it is said to be im-
plied-in-fact. Implied-in-law contracts, referred to as quasi-contracts, are not
based on agreement and therefore are not true contracts. Rather, they are legal
fictions® that courts use to prevent wrongdoing and the unjust enrichment of one
person at the expense of another.

From the point of view of legal effects, contracts may be valid, void, or
voidable. A valid contract is one that is in all respects in accordance with the legal
requirements for a contract. If a contract fails to satisfy any of the legal require-
ments, it is said to be void. A void contract is not a contract in the eyes of the
law. For example, an illegal contract is void in the sense that there is no legal
machinery to protect the bargain of the parties. A voidable contract is one in
which one or more parties have the power to end the contract. A contract execut-
ed by one who is under legal age is voidable and can be disaffirmed by the minor.

When one party is entitled to relief because of breach, the contract is en-
forceable. If there is a defense to a contract claim that denies a party any remedy,
the contract is said to be unenforceable. For example, the law requires that a
contract for the sale of land be in writing; if it is oral, it is unenforceable. Other
valid defenses that may render a contract claim unenforceable are mistake, fraud,
misrepresentation or duress. Mistake is some unintended act, omission, Or error
which arises from ignorance, surprise, imposition, or misplaced confidence. A
court may grant the relief of contract reformation or contract avoidance only if the
mistake is a material one which shows that there is no genuine assent. If one par-
ty has been induced and injured by reliance on the other’s misrepresentation of a
material fact, it may rescind the contract. In the case of intentional or fraudulent
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misrepresentation, the victim is given the choice of the additional remedy of a suit
for dollar damages®. If a contract results from physical compulsion or threat

(duress), it is no contract at all because the victim is a mere mechanical instru-

ment whose action is therefore ineffective to manifest assent.

glean /glin/ vt.

forward a .

universally /ijuni've:sali/ ad .
evoke /i'vauk/ ut.

offer v¢., =n.

offeror n.

offeree n .

assent /o'sent/ vi., n.

fraud =.

duress /djua'res/ n.

consideration 7 .

contractual /ken'treektfusl/ a.

forbearance /fo:'besrans/ #.
promisor 7.

promisee /,promi'siz/ 7.
relinquish /ri'ligkwif/ vz.
incur /in'ka:/ vt .

detriment / 'detrimant/ 7.
mutuality /imjuztfu'eeliti/ ».
minor n.

insane a.

requisite / 'rekwizit/ a .

uncodified 7 'an'koudifaid/ q.

primary / 'praimeri/ a .
commissioner /ka'mifona/ 7.
transaction /treen'zeekfon/ n.
Louisiana /uizi'ene/

Puerto Rico / 'pwartau'rikou/
tangible / ‘tzendzabl/ a .
bilateral /bai'lsetarsi/ a .
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unilateral / ju:ni'leetorsl/ a .

ey, BEH

express /iks'pres/ a . R
quasi-contract / 'kwazi'kontraekt / AR
enrichment /in'ritfmant/ 7. HE
voidable / 'voidebl/ a. Ik €21

disaffirm /\disa'fam/ vt.
misrepresentation / 'misreprizen'teifon/
n.

imposition /;impa'zifon/ 7.

EHBIT (AR, B (ER)HH, W
Bk

SN, FRKYE T B N

misplaced confidence AEEE
reformation /irefa'meifon/ 7. - ARYA
avoidance /a'voidans/ 7. B, Eik
induce /in'djus/ vt . i
rescind /ri'sind/ wt . B, BUH
fraudulent / "frodjulent/ a . B 5 B
compulsion /kam'palfon/ n. (B) ®@

Phrases & Expressions

meeting of (the) minds AR
public policy NIHBOR, AFRAE
at the expense of Hyeeeee 88 LLeeeee R
in all respects XN —F i, E£&FE
in the eyes of the law MERMSRE
in the sense that ;SRR BEXE, AR

Notes

. That year saw a spectacular rise in the price of cotton on the American market M—4E %
T LRI B+ W, “That year saw. .. ” X—HEP, “see” £ “H
B, "85 MBS, XW: The 21st century will see great changes in the way people
live and work. 21 42 A 4] MAEBRMIHEIRESHBRE KB,

- without guarantee of quantity or quality: BEHBARBHEER, ReBBL£ 0 FEM
1o

. Though neither party had rendered any performance of its promise: B IRNK ¥ & B 4T
% HBEE,

- The Uniform Commercial Code: (£ ) G—HEH, hE—-NEERS (National
Conference of Commissioners on Uniform State Laws) 135 B &% 8 8 5% fr (American
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Law Institute) BEHUG 54 M LBV R BH X B35 8BS0,

5. legal fiction: IR, BENRIGERF VT HLTENEE

6. In the case of intentional or fraudulent misrepresentation, the victim is given the choice
of the additional remedy of a suit for dollar damages: W ERIKIEHRATE, T&
B W] B EFA DABUS & R

Word Study

1. incur vt. %, B
In performing its obligations under the contract, each party will inevitably incur expen-
ses.

2. in case of R ZH: -+ , LABf--e-e
In case of fire, all the people can leave the building through the emergency exits.
A wall was built along the river in case of floods.
in the case of g+ =
In the case of disputes about facts, the question of who will have the burden of proof is
crucial. ‘

In the case of highly intelligent animals like the seal, elementary training is easy.
Exercises

I. Tell whether each of the following statements is true or false:

1. For a contract to be enforceable, one party must have rendered its performance.

2. Whether there is a meeting of the minds is determined subjectively because it is a question
concerning the inner thoughts of the parties.

3. For a contract to be valid, its purpose must-be consistent with law and sound public poli-
cy.

4. The Uniform Commercial Code governs all contracts.

5. An oral agreement is not enforceable.

6. In a bilateral contract, agreement is reached when the offeror makes an offer and the of-
feree accepts it.

7. A bilateral contract must be expressed in writing.

8. Quasi-contracts are not true contracts based on the agreement of the parties.
9. A contract between a minor and a major is a void contract.

10. An oral contract for the sale of real property is unenforceable.

I . Answer the following questions:
1. What do the cotton cases of 1973 show?
6



Explain “The critical issue is whether there was an enforceable promise to buy for each

. ”
promise to sell.
What is the definition of contracts?

. For a contract to be enforceable, what requirements must be met?

If someone is sued for breach of contract, what are the possible defenses he can use to de-
ny that there is an agreement between him and the plaintiff?

Is a promise of a gift a binding promise? Why or why not?

Explain the concept of capacity in contract law.

What is the scope of application of the Uniform Commercial Code?

Explain the difference between voidable and void contracts by using a contract between a

major and a minor as an example.

- What are the differences between void contracts and unenforceable contracts?

- Fill in each of the following blanks with a proper word:

In the cotton cases mentioned in the text, the farmers’ promises were binding because an

promiise to buy was for each promise to sell.

In determining whether there is a of minds, modern contract law follows an

theory based on the manifestation of the parties’ mutual

. A promise must be supported by , which is defined as a exchange.
Minors and persons are presumed to lack because they are incapable of a
full understanding of their rights and the nature, purpose and legal of the con-
tract.

The __ of American contract law is judge-made case law and is

Suppose Dewey had a novel idea for a safety device for elevator chairs manufactured by
American. Dewey made a model of his idea and showed it to officials of American. Lat-
er, American used the safety device but refused to pay Dewey anything, claiming it had
no contract with Dewey. Dewey could use the theory of to recover from Ameri-
by his idea.

If Martha hands Walter a beer, and he simultaneously gives her $ 1, then the contract is

can, because American was unjustly

If Mary promises to sell her truck to Dan for $2,000 and Dan promises to pay $ 2,000
for Mary’s truck, a ____ contract has been formed. If April says to Bill: I have had e-
nough of your promises. If you paint my house by the end of the month, I promise to pay
you $ 4,000, and Bill paints April’s house by the end of the month, the two have en-
teredinto a ____ contract.

If one comes upon a grocery stand filled with apples under a sign stating “35 cents each”,
picks one up and takes a bite, an - contract is created.



V. Cloze:
Consideration is defined as a bargained-for (1). The exchange can be a promise
(3) of performance, or a

exchanged for a (2), a promise exchanged for an

promise exchanged for a (4) to act. The doctrine of consideration requires that the

promises or (5) of both parties be legally valid. If (6) of consideration is

not present, there is no contract.

To have consideration, both (7) parties typically will (8) alegal bene-
fit and incur a legal (9). Legal benefit occurs when a party receives something
which he had no (10) legal right to receive. Legal detriment is (11) a

promise to perform or an act of performance which one had no prior legal (12) to
(13) to do something that one could (14) do and had

no prior legal obligation not to do.

perform, or a promise

YV . Translation:
1. From English to Chinese:

Each of us lives and works in a legal environment. No doubt our greatest participation in
this legal environment arises from our freedom to make contracts. Everyday we enter into
numerous contracts as we purchase goods, hire the services of others, buy a house or rent an
apartment, visit the dentist, register for a college course, and so on.

Among the various meanings of the word contract is its technical definition: a promise
or several promises under which the law recognizes a duty to perform and for which, if
breached, the law gives the aggrieved party a remedy. Realistically, a contract is a legal de-
vice to control the future through promises. By definition, a promise is a present commit-
ment, however expressed, that something will or will not be done. Parties are allowed to
create rights and duties between themselves, and the state will enforce them through legal
machinery. When people make a contract, by their mutual assent they create the terms of
their contract, which sets up the bounds of their liability. It is important, then, to keep two
points in mind: (1) a contract contains a present undertaking or commitment concerning fu-

ture conduct of the parties, and (2) the law sanctions the commitment by putting its legal
machinery behind it.

2. From Chinese to English:

(1) ZBY-MERMER, BBALFELE, MERXREL - HREEYH, 5
HHEZEARERNY,

(2) ARG FRBHHE N L HE 743 ARER, XA B R SO it T4 T 3 R A RS
B, XHRY, BEREYALFRE R LRATERERZHE, AR A 6] B AR 3

(3) BFITLAE Y SR 2 t BoA N TR, fndes:, BEXY, R—FRWUTRE 5246k

e HH, HFAFRBORE, BRESHE— 2 E0SRER,
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VI. Writing Assignment :

Write a passage discussing on what grounds a contract may be held invalid.



Lesson Two

Performance and Non-Performance

Text

When parties make a bilateral contract, they exchange promises in the ex-
pectation of a subsequent exchange of performances. Although the consideration
for each party’s promise is the other party’s return promise, each party enters in-
to the transaction only because of the expectation that the return promise will be
performed. The principal goal of the rules applicable to the performance stage of
such contracts is to protect that expectation against a possible failure of the other
party to perform.

However, during the period of performance, problems may come up in a va-
riety of ways. One of the parties may refuse to perform or may perform in an un-
satisfactory manner; he may not render complete performance; he may be unable
to perform because of circumstances beyond his control; or he may contend that,
because of changed conditions, he should be excused from performing. It would
be possible of course to leave a party who has not received the expected perfor-
mance to pursue a claim for damages. But the injured party bargained for perfor-
mance rather than for a lawsuit. Therefore courts have developed rules to give the
injured. party, in addition to any claim for damages, the right to suspend its own
performance and ultimately to refuse to perform if the other party fails to per-
form.

In developing these rules, courts have relied on the concept of a condition,
an event that must occur before performance of a contractual duty becomes due.
In general, a party whose duty is conditioned on such an event is not required to
perform unless the event has occurred. The non-occurrence of a condition of an

obligor’s duty may have two distinct effects. First, the obligor is entitled to sus-
10



