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A Research on the Legal Relations of Futures Trading
Abstract

I . Not only does this thesis do textual research historically of
the forming, evolving of futures trading and comparative study
about futures trading with related tradings in macroscopic respect,
but also studies each concrete legal relation of futures trading in
microcoasmic respect,it clarifies all kinds of legal relations between
the subject of futures trading with the relative subject,so the mys-
terious veils covered with futures trading are uncovered and some-
thing is revealed in its true colours. Thus the legal relations of fu-
tures trading are clear and give every subject of futures trading in
its fixed position. This thesis points out the loopholes of present
policies ,of laws and regulations of futures trading and its methods;
and it points out theoretical values and practical significance about
studying the legal relations of futures trading. This thesis compre-
hensively utilizes comparative methods of many branches of learn-
ing, such as comparative jurisprudence, laws and economics, and
history, etc. This thesis includes seven chapters with about three
hundred thousand words.

L . Chapter I reveals the evolution of futures trading and gives
its development sequence of ideas;defines futures trading and cor-
rects its name; reveals the connotations and types and characters
and the key elements of the legal relations of futures trading, and
fixes the nature of them;compares the similarities and the differ-
ences between futures trading and related tradings to fix their posi-
tions and their legal relations . Therefore it gives the general pic-
ture of futures trading and its legal relations slereoscopically and
shows their structure . The emphasis of the thesis is on the
author’s views about futures trading and excludes the opinions the- -
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oretically and points out the author’s views.

. Chapter I studies the characters , the types and the
scopes of the subjects of futures trading ,and the basic connota-
tions of the subjects of futures trading and related subjects ,and the
relations between the subjects of futures trading and the similiar
subjects . So it draws the general picture of the subjects of futures
tradings in macroscopic respect ,points out “the picture of families”
of the subjects of futures trading ,displays them in their fixed posi-
tions in comparative law ;shows “the picture of marriage” and *“the
picture of social relations” of the subjects of futures trading and ev-
ery related subject . This chapter points out that the subject of fu-
tures trading is a motive power of forming and developing of fu-
tures trading . It is the sender of the behaviour of futures trading
and the supporter of the behaviour sequence of futures trading. The
subject of futures trading is not only the cause and premise of exist-
ing futures trading ,but also its goal and home . In this chapter ,
the author emphatically promulgates futures trader’s connotation
and extension ,and connotations and extensions of the direct and
indirect subjects of futures trading. So the motive and purpose are
revealed that the subject of futures trading and related subject par-
ticipate trading activities and every related activities . The goals
that the futures trader participates futures trading are either to get
the recipts of difference price or to hedge ,while the goals of every
related subject are to get expenses of every kind of costs, such as
commigsion, service expenses ,expense of settlement, expenses of
the use of equipment,etc. This chapter also reveals every kind of
subject’s structure ,types and characters and so on.

. Chapter T discusses futures commission merchants’®
(FCMs) connotation ,types, characters and functions so as to fix
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them in their positions in law;and it also points out their necessities
of developing in China, the present situation of developing and the
problems that the FCM confront with and give countermeasure to
them, clarifies the FCM and the futures broker’s key elements of
qualifications and standards held in practice ,so théy do good to
discriminate true FCM and futures broker from false ones to benefit
juridical practice of our country . This chapter expounds the legal
relations of FCMs and futures broker and customers, futures ex-
changes and clearing houses. It points out emphafically that the in-
dependant futures broker is unfit tc exist in China at present,and
the futures broker is the person of FCM who deals with futures
trading . The difference exists in the relations between the FCMs
and customers in different iegal systems. It is commission agency in
continenal law system it is an agency relationship in Anglo-Ameri-
can law. So it can be concluded that futures commission merchant is
the direct party in the relations of futures trading and it points out
the misland of understanding of the relations in theory and practice
in China.

V .chapter N expounds the key elements of qualifications cus-
tomer who is treated as futures trader,points out not all citizens, le-
gal persons or any other economy organizations can participate fu-
tures trading and clarifies problems and countermeasures which ex-
ist currently in practice in China. Ir studies the existing necessities ,
functions of futures speculators and hedgers and the relations be-
tween them,who are treated as futures traders and raises the neces-
sity that futures profession should devote major efforts to develop-
ing of the hedger industry and the necessity that speculating trade
exists in futures trading, corrects the futures specluator’s name.

points out the essential distinction and profiteering. This chapter
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discusses the legal relations between futures trader and related sub-
ject of futures trading, points out the legal relations between fu-
tures trader and FCM,floor broker,introducing broker ,commodity
trading advisor and futures exchage (chearing house included).

VI. Chapter V studies the establishment and the reflection of
the state as a market subject,the characters of the state as market
subject, so the legal status of the state as a market subject is re-
vealed. This chapter also studies the goal of behaviour,the type of
behaviour, the sequence of behaviour,etc. In the course of futures
trading , the possibility,the difference with the other subjects of fu-
tures trading of the state as a market subject are explained.

VI. Chapter VI points out the views that the object of futures
trading is futures and not futures contract rights or margine and
demonstrating related doctrines sthrough expounding the legal rela-
tions of futures trading and related the theories of object such as
tutures, futures contract,rights and margin. In this chapter,the au-
thor also points out the legal character of futures and futures con-
tract. The author doesn’t agree on the view that the futures con-
tract is not a contract.

VI. Chapter VI reveals the relations emphatically among the
subjects of futures trading,that is the rights and obligations in con-
tract and non—contract between customer and FCM. And it makes
the subjects of futures trading clear about what actions must be
done ,what actions may be done and what actions can’t be done .
This chapter studies the relations of rights and obligations of the
futures broker,etc. points out the future broker’s duty of honesty
and trust,common action duty and non—action duty . This chapter
points out that scientifically affirming the relation of rights and
obligations of futures trading is one of the goals of studying the le-
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gal relations of futures trading , meanwhile ,it is not only one of
the targets of legislation ,but also the necessity of judicature and
practice . Enjoying r‘ights is the goal and destination of the subject
of futures trading doing futures trading,the performance of obliga-

tions is the means and guaranty of the realization of the rights .



