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Abstract

At present, along with the rapid development of the globalization progress and
the step of the establishment of new international civil and commercial order, multi-
national civil and commercial association becomes more and more frequent, and
choice of law theory of solving the multinational conflict of laws seems to be more and
more important. The system of choice of law theory in the world can be divided into
two parts, those are European and American systems. Although the traditional Amer-
ican PIL (private international law) system is founded on the basic of the traditional
European theories, there has been a distinction between the traditional choice of law
theory and the modern choice of law theory since 1930’ s, because American schol-
ars began to criticize the traditional theories from then on. The choice of law theory
has been changed violently on the aspects of the methods of choice of law, the value
target, and the benefit coordination. Different theories and practice are all at the vio-
lent conflict. These conflicts mainly occur between the certainty and flexibility of ap-
plication of law, the ideas of conceptualism PIL and functionalism PIL, the conflict
Justice and substance justice of choice of law, jurisdiction choice and content — ori-
entation choice, the rule and method, personal benefits and national interests and in-
ternational common interests. Under this kind of social background, the choice of
law theories let a hundred schools of thought contend, pushing forward the reform
and the innovation of the lawmaking and judicial practice of PIL continuously.

With the quick development of the convergence trend of PIL and the push of the
revolution of American conflict law, the traditional choice of law theory which is re-
presented by the European Continental system and the modern choice of law theory
which is represented by the United States begin to appear the phenomenon of fusion.
During the process of fusion, the principle of the most significant relationship plays a
very important role. Under the theoretical background, the paper will discuss the

conversion of the value pursuing, choosing contents and interest coordination during
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the changing from he traditional choice of law theory to the modern choice of law the-
ory ,and how to realize the combination of the traditional choice of law methods and
modern choice of law methods. As a result, through the jurisprudential research on
the value pursuing, content choosing and interest choosing according to the research
path of the history of PIL, we want to find the combination point of the two choice of
law theory to perfect the choice of law theory.

According to this logic way of thinking, this paper is divided into five chapters
totally. At first, in Introduction, I describe some premises of choice of law theory.
Chapter I introduces some representative choice of law theory and summarize and re-
think the development process of choice of law theory from the angle of the history of
choice of law theory. As a result, I draw the general regulation of theory develop-
ment. Chapter II describes the trend of the conflict and combination between certain-
ty and flexibility, conflict justice and substantial justice during choice of law, and
emphasizes the basic role of justice in choice of law theory. Chapter III mainly analy-
zes content choice in traditional choice of law theories and modern choice of law the-
ories from the angle of the content of choice of law, discusses the conflict and coordi-
nation relationship between jurisdiction choice rules and content-orientation choice
rules, the rule and method guiding by the ideas of conceptualism PIL and functional-
ism PIL. Chapter IV mainly introduces interest coordination problem during choice of
law that is how to moderate the relationship between personal interest and national in-
terest, national interest and international interest. Following the description of the
former chapters, Chapter V draws a conclusion that the traditional choice of law the-
ory should combined with the modern choice of law theory, and finds a mark which
can connect them together: the principle of the most significant relationship. At the
end of the paper, there is a Conclusion which concludes the whole paper.

Chapter I, investigation of the history evolution of choice of law theories

It divides the history developing process into three stages: traditional stage
near modern stage and contemporary stage. The theories of every stage are made up
of a series of choice of law stories. Through introducing many kinds of stories and re-
thinking and concluding its developing process, the paper points out the critical-suc-
cessive relationship between modern and traditional choice of law stories and finds
out the jurisprudential basis and theoretical source of their history evolution.

Chapter II, value judgment in choice of law

This chapter mainly discusses the importance of value pursuing in the choice of
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law theory. Firstly, it discusses the relation between the certainty and flexibility of
law application. The certainty and predictability of law application and the consisten-
cy of sentence result are targets which are pursued by the traditional choice of law
theory. But they usually cant be carried out well in concrete law application process.
As a result, the flexible goal of law application becomes more and more attractive.
Actually, flexibility emphasizes the realization of justice value. The paper inquiries
into the process of pursuing certainty — flexibility — certainty during choice of law the-
ory. Secondly, the chapter discusses the conflict and coordination of conflict justice
and substantial justice in choice of law theory. The relation between the conflict jus-
tice and the substantial justice is tightly connected with the formal justice and the
substantial justice in the e realm of jurisprudence. It discusses the contents of the
two justice views and points out a trend that substantial justice is permeating into
conflict justice.

Chapter III, the content choice in choice of law

Firstly, being the theoretical foundation of guiding choice of law, the ideas of
conceptionalism and functionalism PIL are leaded into the realm of choice of law.
From the angle of the function of the ideas of conceptionalism and functionalism PIL
in traditional and transitional choice of law theories, the chapter describes the impor-
tance of insisting on the functionalism PIL idea. The choice of law theory guiding by
the conceptionalism emphasizes jurisdiction choice, certainty of law application and
codification; while the choice of law guiding by the functionalism emphasizes con-
tent-orientation choice and flexibility of law application. Secondly, under inquiring
into the relation between the conceptionalism and the functionalism, the paper intro-
duces the conflict relation between jurisdiction rule and the content — orientation rule
and points out that what the modern choice of law theories worship is their combina-
tion. At last, the paper describes the relation between rule and method in choice of
law. With opposition to the leading of the concept doctrine and the function doctrine
PIL view, the modern choice of law emphasizes the combination of the traditional
rules and flexible method.

Chapter IV, the interest coordination in choice of law

This chapter mainly describes how to coordinate and balance some conflict inter-
est in choice of law. Firstly, it puts forward three interest involved in choice of law
process, namely personal interest, national interest and international interest. It

points out that one of the functions of law is to balance the conflict interest. In the
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next two sections, it describes the balancing problem of relation between personal in-
terest and national interest and national interest and international interest. The paper
discusses the importance of interest moderation in choice of law from the change of
individual basic to national basic to international society basic. It points out that un-
der the situation of convergence of PIL and the foundation of the new international
civil and commercial order; we should pay more attention to the realization of inter-
national social common interest and emphasize international coordination of the na-
tional interest.

Chapter V, The Integration of The Traditional Choice of Law Theory and
The Modern Choice of Law Theory—The Most Significant Relationship

This chapter evaluates the developing process of choice of law theory with legal
development theory of Marxism jurisprudence and points out the reference value to
choice of law theory and PIL codification in China. We should treat the theory dia-
lectically. Through the following description, we can draw a conclusion that the most
significant relationship is very important in the conflict and coordinating relation be-
tween the modern and traditional choice of law theory. It embodies accurately the
combination of the function doctrine PIL view with the concept doctrine PIL view,
the combination of the certainty with flexibility in law application, the combination of
traditional rule with the vivid method etc. The principle of the most significant rela-
tionship accurately embodies the connection of the traditional choice of law and the
modern choice of law.

At the end of the paper is a Conclusion

It draws conclusions and emphasizes the critical — successive relation between
modern choice of law theory and traditional choice of law theory again. It points out
that it is very important to develop the most significant relationship principle during
the combination of modern and traditional choice of law theory. In the frame of the
historical development of the choice of law theories, it is a new theoretical angle to
discuss the combination of traditional and modern choice of law theory from the as-
pects of value judgment, content choice and interest coordination. It provides a new

way of thinking to the study of choice of law theory . most significant relationship.

Key words: choice of law; value judgment; choice of content ; interest coordi-

nation; the principle of the most significant relationship
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