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1994 4E FEHER

The year 1994 sees the fortieth anniversary of the enactment of
the Constitution of the People’s Republic of China and the establish-
ment of the National People’s Congress. The first Constitution of the
People’s Republic of China( PRC) was enacted and promulgated by
the First National People’s Congress in its first meeting in Septem-
ber 1954. In January 1975 ,the second version of the Constitution of
the PRC came into effect by the constitutional revisionary work of
the Fourth National People’s Congress in its first meeting. Then the
third Constitution came into force by the revisionary work of the
Fifth National People’s Congress in March 1978. The current Consti-
tution is the fourth, promulgated by the Fifth People’s Congress in
its fifth meeting in December 1982. During the past. thirteen years,
the fourth Constitution has been amended thirteen times.

To commemorate the fortieth anniversary of the Constitution of
the People’s Republic of China,Law Societies at national and pro-
vincial levels have held many academic symposiums and published

hundreds of papers concerning constitutional issues. Some of the pa-
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pers cover comparative studies between the current Constitution and
the 1954 Constitution and try to trace the constitutional development
of the PRC over the past forty years. This effort can be summarised
as follows:

1. The 1954 Constitution was effective when China was in its
transitional period from the new democratic revolution to socialist
revolution. The current Constitution is in nature a socialist one, by
which the basic task of the nation in the years to come is to concen-
trate its effort on socialist modernisation in the fields of industry, ag-
riculture, national defence, and science and technology, so as to
transform China step by step into a prosperous socialist country with
a high degree of civilisation and democracy;

2. The 1954 Constitution did not mention anything about an
open door policy, but endorsed a planning economy in all areas of
economics. The current Constitution provides for continuing reform
and opening,so that the PRC permits foreign enterprises, other for-
eign economic organisations and individual foreigners to invest in
China and to enter into various forms of economic cooperation with
the law of the PRC. The Constitution also clearly stipulates that“the
state practices the socialist market-directed economy. ”

3. According to the 1954 Constitution,the People’s Congress is
the sole organ to exercise legislative power, which means that no
organ other than the People’s Congress was entitled to hold or use
" legislative power. In contrast;the current Constitution has such pro-
visions as; “The National People’s Congress and its Standing Com-

mittee exercise the legislative power of the state” , and “ The State
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Council enacts administrative rules and regulations in accordance
with the constitution and the statutes” ; “ The People’s Congress of
Provinces and Municipalities directly under the Central Govern-
ment, and their standing committees, may adopt local regulations,
which must not contravene the Constitution,the statutes and the ad-
ministrative rules and regulations, and they shall report such local
regulations to the Standing Committee of the National People’s Con-
gress for the record. ”

4. There were no stipulations concerning military organs in the
1954 Constitution, while in the Chapter Il named®The Structure of
the State” of the current Constitution,there is Section [V , “the Cen-
tral Military Commission” , which provides a constitutional structure
of the Central Commission of the national military force.

5. According to the 1954 Constitution, only the National peo-
ple’s Congress had a Standing Committee as its permanent body
while local ones at different levels did not. The functional powers of
standing committee were endowed, rather, to the people’s govern-
ments at the corresponding levels. In the current Constitution, local
people’s congresses stand above the county level establish standing
committees and have their own corresponding functional powers.

6. Both the 1954 and the current Constitution are made up of
four chapters and include a chapter on “ Fundamental Rights and
Duties of Citizens”. The difference is that it was Chapter Il in the
1954 Constiution while is Chapter II in the currrent Constitution,
and its contents of this chapter are much more detailed in the cur-

rent Constitution than they were in the 1954 Constitution. For in-
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stance ,terms such as“the personal dignity of citizens is inviolable,”
“the state and society help make arrangements for the work liveli-
hood and education of the blind deaf-mutes and other handicapped
citizens” etc,have been added to the 1982 Constitution.

In some other papers, several basic constitutional issues that
have heen interpreted differently are being discussed again. Exam-

ples are the following:
1. The concept of the People’s Congress

Some scholars regard People’s Congresses as merely a systemic
and procedural aspect of the constitution ;others think the Institution
of People’s Congresses should include only the procedures and func-
tions of the constitution, but should also consider other state organs
that are elected by the people’s congress,and the adjustments in the
relationships among those different functional organs should be in-
volved as well. There are others who feel that the People’s Congress
Institution should be regarded as a whole system on the institution of
state power and politics and therefore it not only includes all that
mentioned above but also include the balance of the relationship be-

tween the state and its citizens.
2. Concerning the concept of the Constitution

Some scholars uphold that the spirit of constitution be the sepa-
ration of power which is different from the traditional stipulating the
separation of socialist idea. They said that® constitution is a specific
law power and the study of constitutional law is a scientific research
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on how to separate state power. ”

According to their explanation although the sovereignty of a
state is indivisible, its administrative power is not. During the dis-
cussion, the idea of “social rights” is endowed with new meanings
that are described as including all rights and power within a state,
and every element of the“social rights” fall into the scope and objec-
tive of the constitutional law study which should include both the
studies of state power and individual rights. Some others further o-
pine that a methodology should be established as the basic method-

ology of study.
3. Concerning property rights of citizens

Should “ protection of citizens’ property rights” be a basic con-
stitutional principle? There are different answers to this question.
Some think the Constitution of the PRC is a socialist constitution in
which admits that the public property is inviolable while does not
deny the protection of individual property rights, but the protection
of citizen’s property rights should not be deemed a constitutional
principle. On the contrary,some others thought that the protection of
individual property rights should be treated as a constitutional prin-
ciple. Especially under the current circumstance of socialist market
economy ,an article stating“ citizen’s property rights are inviolable”

should be added to the Constitution.
4. Concerning the scope of political rights

It is commonly held in China that political rights refer to citi-




zens having democtratic rights of participation in the politics of the
state and the freedom of giving individual opinions on national af-
fairs. Generally, political rights include the right of election and be-
ing elected, freedom of speech, publication, assembly, association,
parade and demonstration. Some scholars regard the right of equality
and the right to criticise, to make suggestions and complaints, and to
make charges against and exposures of state officials, as political
rights. Others disagree with them and explain their idea with such an
example as the following:a criminal , who in reaity is deprived of po-
litical rights by a court verdict, still has the right of complaint, and
the right to make charges against and exposures of, others: how can
one explain this phenomenon reasonably without excluding the rights
of complaints from political rights? From here some other scholars
even go so far as denying that freedom of speech is not a kind of po-
litical right at all. The reason is that speeches of citizen are usually
expressed privately,and if a person does not spread his or her idea
through public media one cannot make sure whether he or she is
practicing political rights or not even if national political affairs are
mentioned in his or her speech. Nevertheless, freedom of speech as

an element of political rights is widely accepted in today’s China.
5. Concerning the right for strike

There is no stipulation concerning the right to strike is the Con-
stitution of China. Some scholars notice that as a matter of fact
strikes now happen occasionally in China. In enterprises involving

foreign elements such as joint ventures, cooperarive ventures and
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