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Abstract

The practice of Chinese enterprises’ overseas listings can be
traced to the end of 1980s. From then on, a double—track regulatory
framework was established with regards to direct overseas and indirect
overseas listings. Furthermore, the latter are classified into two
categories:  Grand Red —Chip Listing” and “ Small Red —Chip
Listing.” The practice of Chinese companies’ overseas listings has
greatly contributed to China ’s strategy to absorb foreign capital,
added much value to state —owned assets, promoted the SOEs’
corporate reform and governance, pushed Chinese overseas-—listed
companies’ strategy of internationalization and acted as an important
bridge of China to learn from developed capital markets.

The history of these regulatory frameworks are closely related to
the evolution of China’s and international capital market
environment. In the era after the international financial crisis arising
from subprime loan problems in the U.S., there appears a clear
trend towards a principle —based approach in international financial
regulation. This approach emphasizes the role of regulatory principles
that could harmonize the regulatory and business objectives in
helping to enhance the effectiveness of regulation, reasonably
allocates regulatory resources and inspire the regulated to innovate.
Although there are some legal obstacles as well as some challenges in
implementing principle —based regulation, it advises that China shall
absorb the philosophy in overseas listing regulations in view of the

material changes in the domestic and international capital markets
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over recent years. It is advised that China shall absorb the philosophy
in overseas listing regulation. This will provide a solid base for
proper revisions of regulatory framework and regimes to remedy the
problems exposed in cuwarent regulatory practices. \

Under the regulatory framework for direct overseas lis\'ting,
regulatory documents based on the Company Law (1993) includes
the Special Provisions on Direct Overseas Listing, the Mandatory
Provisions for Articles of Association, the Circular on Direct
Overseas Listing and the Guidelines for Listing on the Hong Kong
GEM. Under the new landscape, there are existing numerous
problems in the domestic regulation of direct overseas listing. The
indirect overseas listing regulatory framework is independent from the
regulatory framework of direct overseas listing and also has a dual-
track system providing separate regulatory rules for “Grand Red-
Chip” and “Small Red—Chip” companies. In the early 1990s, China
established the regulatory regimes for SOEs’ indirect overseas listing,
of which the core aim is to prevent the loss of state —owned assets.
China ’s private economy has gradually grown strong by the late
1990’s which gave birth to the regulatory regimes for private
enterprises ' indirect overseas listing. As the problems are inherent in
the indirect overseas listing of massive private companies upon
foreign —capitalization like capital flight and loss of interest in assets
became increasingly prominent, establishing a regulatory mechanism
based on multi—ministry cooperation under the PRC State Council has
realized. However, some deficiencies are existing in this regulatory
framework and the related regulatory system and practice.

In order to ensure that there are no loopholes in domestic and
foreign regulation of cross —border listing activities, a series of
measures shall be taken to refine current regulatory system. On one
hand, it is necessary to regulate direct overseas listing to a certain
extent but the exercise of domestic regulatory power shall be self—

restrictive and respect the functions of market force. In view of this,
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there is an urgent need to refine the regulatory framework for direct
overseas listing, clarify the regulatory standards, improve the
regulatory efficiency and increase the transparency of regulatory
process. On the other hand, it is necessary to take measures to
refine the regulatory framework for indirect overseas listing, i.e. the
purpose of regulation should be accurately positioned, the regulatory
framework should be planned, the regulatory power should be
reasonably allocated, the transparency of regulatory standards and
regulatory practices should be enhanced.

The dispute settlement clause in the Mandatory Provisions for
Articles of Association mandates that all transnational contractual and
non—contractual securities disputes involving Chinese companies listed
on the HKEx shall be submitted to arbitration with the PRC law
being the applicable law. Such provisions fall beyond the legislative
authority of the CSRC, breached the principles of voluntary
arbitration, and equal status of the arbitration institutions and
contradicts the pertinent provisions of the Company Law of the PRC
and also the original legislative intent of this clause. In order to
protect the lawful rights and interests of domestic and overseas
investors equally and assure the legitimacy of the articles of
association of overseas listed companies, the above dispute
settlement clause should be duly amended and make no provision for
the settlement method of transnational securities disputes and the
applicable law for non —contractual transnational securities disputes,
so as to allow shareholders of overseas listed companies to select the
method of dispute settlement independently and fully respect the
party autonomy on the applicable law for contractual transnational
securities disputes.

With regards to the possible inspection of the U.S. PCAOB on
Chinese accounting firms, Chinese companies listed on U.S. stock
exchanges and related Chinese accounting firms shall consider the

risks of violating PRC laws guarding state secrets and archives as
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