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Chapter 1 Basic Theories of Intellectual
Property Law

F£—8 MRAFNZEZHEMREL

[BIT] RFEZ4E (civil law system) ZA-FHF T ARZ B AL £ %
(personal relations) #F=f /= % % (property relations) % 8 # 3t % (object) #,
iR FASAE A KT 69 W 5 A (intangible property rights) , it 2 FiK, FAREZ
BRI, HE5HEL%GH M (tangible property rights) # Ff K 31,

(2IJBEMEER] THeRERAEGRREL L&, BRI
(subject) . %4k (object) ., AX#] A% (content of rights) VAR 4% 4P % X, (protec-
tion) , MR FAEFHAXERANT M, ZMEE LR KB ELL
Je 694 AR A

BT MR HAEF A

I The Definition and Features of
Intellectual Property

—. BXAANAES ( The Definition of Intellectual Property)

FERFAL, XFRAE SIBSRAL. RIEM AL, TR =i, B AR RS
TR EAEERRT N EF A Z G FR, Essentially, intellectual property is
property right of intellect achievements.

In 17" century, intellectual property is first put forward by French scholar Gapzov
and later developed by Belgium scholar Picardie. Picardie identified intellectual property
is a special kind of legal rights which is different with real rights (#J4X) . It has a na-
ture of infinite renewal, with no limit to the number of users, but has time limits.

In 1967, the sign of The World Intellectual Property Organization (it FEH1TRF=4

£H41) accelerating the recognition of intellectual property to many countries and inter-
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national organizations over the world.

American famous scholar Richard Raysman narrates; “Intellectual Property is a
term referring to a number of distinct types of creations of the mind for which a set of ex-
clusive rights are recognized—and the corresponding fields of law. " @

Although many of the legal principles governing intellectual property have evolved
over centuries, it was not until the 19th century that the term intellectual property be-
gan to be used, and not until the late 20th century that it became commonplace in the
United States. @ The British Statute of Anne 1709 and the Statute of Monopolies 1623 are
now seen as the origins of copyright and patent law respectively. @

KT SRR E, A=Mork. —R—E %, UK —IE Ok
FE AR, AR BT HAEE R E R TIKREEAN TR
A" @ —RFBEANFFIZE, LIFIZHERN EEANEZ R A E iR
FERL, AN R RUR R TR R M ) R A R AR E AR R R A AR Z Gt
7@ =RELFE, BN Z R TEESRIELRTURE

Z. AR ZEAREH 54 (Basic Attributes and Features)

(—) &R =R A A EM (Basic Attributes of Intellectual Property)

Intellectual property rights are civil rights. Intellectual property law has the nature
of civil law.

1. AAFUBEME (Private Rights)

XPREE RN EA BAUH], SHEEWEEXNL, [FFEEH TR FER
BIAMEARIE, A=A R, ‘@,EJE%XT%BZE@%?E*U{%FO Fx B ZE T LA
B RN IE B35 X AR AR S1, 07 244K R R OR 47 ) T2 AR 4 B X o PR 7= A
TFURSABZAYT . RIERRRAFABUR M, B2 X5 FIR A7 B in LA B
B FE, BN, BHERIN, ZHUBEAARIR=REER, B ERR AU
BERRABURYE . M SRRE . TR 8B LSRR, R B R
HEubthsim B 2dET @

In the preamble of Agreement On Trade-related Aspects of Intellectual Property Right

© Richard Raysman. Intellectual Property Licensing: Forms and Analysis. Law Journal Press, 1998 ~2008.

@® Mark A. Lemley. Property, Intellectual Property and Free Riding. Texas Law Review. (2005), p.1033.

@® Brad Sherman & Lionel Bently. The Making of Modern Intellectual Property Law: The British Experi-
ence. 1760 ~1911. Cambridge University Press. p. 207.

0O FAE: (LR FREHAE), HHARKEI93 FR, F1 7,

® xAE®W: (SiFREHAE), PRAARKS HKRE1995 Fi, £ 1.

® ZRAF: (FRFREAAFRMHRL), FEARKF HRAE2005 Fi1, %11 A,



( {(FHRF=AUE) , T8 HK TRIPs) , signed by World Trade Organization, there is one
provision: “Recognizing the intellectual property rights are private rights. " ® Privacy
rights are generally understood as civil rights that person (including natural person,
legal person and other social organizations) has. Private rights are opposed to public
rights.

2. AWUEME (Human Rights)

Universal Declaration of Human Rights ({tt R AfEF)) is an important treaty
on human rights. Human rights are regarded as eternal and inalienable rights beyond the
times and nations. According to the theory of man’s natural rights ( K& AAL), in-
tellectual property rights are gifts inherent without national permission. It is universal
and equal to every person.

G AUEAR TR RS —/, BEEmItE SEMECR, FH T ERER

WAL, A B TRA2mE AR = HH B E RSt 2 TRE @

In 1976, Article 15 of International Covenant on Economic, Social and Cultural
Rights ({ &5, LS F|EPR/AZ)) ) says: “The States Parties to the pres-
ent Covenant recognize the right of everyone:

(1) To take part in cultural life;

(2) To enjoy the benefits of scientific progress and its applications;

(3) To benefit from the protection of the moral and material interests resulting from
any scientific, literary or artistic production of which he is the author: ”®

(=) i =R A K44E (Basic Features of Intellectual Property)

FR= RN —FRFACH, HESYHHHLERN S, BA TRRHE:

1. T HIACEY (Administrative Affirmation Bring Ahead)

BREAERSL, — BB FR =AU ZAHRIE B BT B AR, Ve AR AR/
FEIEH, MYABRETEH L ST SNBSS R Z FTEZS, AR Z I BGE &
FCFAT B SR B #HEANATIE T7 A A

Objects of intellectual property are intangible. The subject monopolize intangible
objects exclusively according to legal provisions or administrative certificates issued by
authority. Although administrative affirmation is not absolute, it has first set effective-
ness (4EiE11), which means obligee (F#UF A) has rights until meeting a veto by le-

gal procedure.

© Preamble of the Agreement on Trade — related Aspects of Intellectual Property Right.
@ XXAEF: (LAFRALAFMAL), TEARKF BRAA2005 4%, %15 7,
@ Article 15 of International Covenant on Economic, Social and Cultural Rights.

4



2. £ (Exclusiveness)

—TRR R EERA RGER TR, RAHARERT - IHIEE (F
HFEFA) o HFAFTHAE W= PRME—8, A=A IR R
A RIBF B FR AL

3. it (Territoriality )

Rights are generated based on corresponding laws, while laws depend on the re-
gime. So there will be independent legislation to internal affairs different countries
exist. Therefore, there comes the problem of legal validity scope.

FRRPEAURAKYE — E A AR AR AR EE T E , SRR A EE—
B RAFE AN T A HIRAL, FARBEREET 24 4R 75 2 ft B AR = AU
Z ASAF R, IRFEEHMEZRGRANRY, @FEFEZENE
RAFE R EFTETEHENE.

4. BHEPE (Timeliness)

HUERRL Y AR, ERFEEEA IR ARIF R EMIA™m, BEHE
BAMEEN, S-E THRMAGHZI8 . X—RRTRAR, Wit
B R BASCHI AR A Z R M AR Rt alLd s, ZAAER
VT WXE LASRAS AR I A 22 5 141

Therefore, intellectual property is timely. That means the obligee shall enjoy the
exclusive rights in a legal period. Then the rights will enter public domain, anyone can
enjoy the intellectual achievement for free.

(=) %t =4 % (Intellectual Property System)

FRRPAUE R — R AR, T AR 8 3 B R — R R BRI B B (typed
freedom) , R IHAHIA HAK Z= M,

XFFRIR=RRFE R, BZFR5, mmsark: F/ER (copyright) |
Tl 4 (industrial property ); =43¥k: F/EA, LHAL (patent) . FIHRAL
(trademark ); PO4rek: FEER. R B HARESN, HE, BA
HS T R4, 2R B 59 AR AT A B U ER A B Y RR AL
RIEK, TR R FERM TG QEEE SR (intellectual a-
chievement) F1 T RML#RiCAL ( industrial and commercial designation right) ,®

One is The Convention Establishing the World Intellectual Property Organization
which concludes and signed in 1967 in Stockholm (H#ff&EE}/KEE) . Article 2 pre-
scribes that; “Intellectual property shall include the rights relating to:

(1) Literary, artistic and scientific works;

O MNAE®E: (RERFE (FZR)), HFHF HRAE, LHKRFHRAE1995 Fia, £12~14 7,
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(2) Performances of performing artists, phonograms, and broadcasts;

(3) Inventions in all fields of human endeavor;

(4) Scientific discoveries;

(5) Industrial designs;

(6) Trademarks, service marks, and commercial names and designations;

(7) Protection against unfair competition

(8) All other rights resulting from intellectual activity in the industrial, scientif-
ic, literary or artistic fields” . ®

(BT R AR AVA R A L) BRAR TSRS . (1) XE, 2R
MBREAER; (2) REZAKEL . FERSGATHETE; (3) AL
HETENNER; (4) BRI (5) Tlkashiigit; (6) Btn. REin
it WEAKRMING; (7) ZIEARESTES; (8) L., B, XFEHIAR
U A HAt— IR B RIRTE S AIAH .

The other is Agreement on Trade-related Aspects of Intellectual Property Rights.
“The TRIPS Agreement is, by its coverage, the most comprehensive international in-
strument on Intellectual Property Rights, dealing with all types of Intellectual Property
Rights, with the sole exception of breedersrights. Intellectual Property Rights covered
under the TRIPS agreement are :

(1) Copyrights and related rights;

(2) Trade marks;

(3) Geographical Indications;

(4) Industrial Designs;

(5) Patents;

(6) Layout designs of integrated circuits;

(7) Protection of undisclosed information ( trade secrets) . " ®

(5RSAE XA AE) FIFREFIRAERE: (1) FERLHAMX
B (SBEAL) 5 (2) FWAG (3) HIEEFRICAL; (4) Tolk@msbseita; (5)
THIRL; (6) ERHEEAMERIAG (7) XARATHE BRI

WMRBSHEBSLHE, # (R T = ERAY)  (Paris Convention on
the Protection of Industrial Property) 5 (ttFMALAZ) (Universal Copyright Con-
vention) FTFLERIAURIAR, LFHAT LA AR A R . (BFEARFE EBR
AL, SRR AR BAREUR 2 5128 R F 2 B A SRR A R SR AZE R HA

© Article 2 of the Convention Establishing the World Intellectual Property Organization.
@ Article 2 of the Agreement on Trade — related Aspects of Intellectual Property Right.
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