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WTO) L 17 EXRAMEREF R RO EREH B ey, WIO R #EHEHRN —%
i o [E] Bk R, B WTO oL DUk R Z 31 X i, X % 3F 0 XX A,
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BHEERFASN FIMETE GATTI99% 5 1 % GATS % 2 ZH1 TRIPS thES 6 &,

GATT % 1.1 4 “TEXTHr BV A A 565 2 A Bl i A 52 9 0 B B Wi 32
% e BT IE WAL A S 50 40 2% PR O T, ZELE A 3R S 50 R 9 Y %) O i O T, 7E i HH U
HIMEBETLEI M, URAERDERE 3 K58 2 KR 4 KFRFT @, — 45477 %
JF7= T BGE A B 2 E 7 8 BT 45 T 8 A 2 R R BUEUR 4, B 2 L BPE 4% 4
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MEXEREFEIIHRERK
Canada-Certain Measures Affecting the Automeotive Industry
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MERBRE-—ZEMNELABARIGALEHNERL T LA DALEGR LR
B, HEMEXOIME , ZRFRE TR LGH R, mEXE NS4 F 094
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@ ERAWETIE Excerpt from the Report of the Panel

CLaims Under Article 1:1 of the GATT

1. As described above in the introductory section of the findings,Canada accords an
import duty exemption on motor vehicles if imported by importers who meet certain
conditions. This import duty exemption is provided for in the MVTO 1998 and certain
SROs.

2. The European Communities and Japan claim that this import duty exemption is
inconsistent with Article I:1 of the GATT,which provides in relevant part:

“With respect to customs duties and charges of any kind imposed on or in
connection with importation ... any advantage, favour, privilege or immunity granted
by any contracting party to any product originating in ... any other country shall be
accorded immediately and unconditionally to the like product originating in ... the
territories of all other contracting parties. ”

3. The parties do not dispute that the import duty exemption is an “advantage”
within the meaning of Article I;1 with respect to “customs duties and charges of any

kind on or in connection with importation”. It is also not in dispute that there are

@ WMEFRTIL BEFRABFENLH 66 K, TREPHESLETFRMEZEER,
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imported products which do not benefit from this exemption which are like imported
products which benefit from the exemption.

4, Two main arguments have been advanced with respect to the alleged
inconsistency of this import duty exemption with Article I.1. Firstly, Japan argues that
the import duty exemption is inconsistent with Article I;1 because,by conditioning the
exemption on criteria which are unrelated to the imported product itself, Canada fails to
accord the exemption immediately and unconditionally to like products originating in the
territories of all WTO members. Secondly, both the European Communities and Japan
argue that the limitation of the eligibility for the import duty exemption to certain motor
vehicle manufacturers is inconsistent with Article I:1 on the grounds that it entails de

Jacto discrimination in favour of products of certain countries.

Whether the import duty exemption is awarded “immediately and

unconditionally”

5. We first consider the argument of Japan that, by making the import duty
exemption conditional upon criteria which are unrelated to the imported product itself,
Canada fails to accord the import duty exemption immediately and unconditionally to
like products originating in all WTO members. By “criteria unrelated to the imported
products themselves,” Japan means the various conditions which confine the eligibility
for the exemption to certain motor vehicle manufacturers in Canada.

6. We note that in developing this argument, Japan refers to the Concise Oxford
Dictionary definition of the word  unconditional” as meaning “ not subject to
conditions” , and cites Indonesia Autos and Belgian Family Allowances,as well as the
Working Party Report on the Accession of Hungary ,as authority for the proposition that
the subjecting of an advantage to any condition unrelated to the product is inconsistent
with Article I:1.

7. We also recall Canada’s response that Japan misinterprets the “immediately and
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unconditionally” clause in Article 1.1 and that Article I:1 contains no prohibition of
origin-neutral terms and conditions on importation that apply to the importers as opposed
to the products being imported. According to Canada, Article I. 1 prohibits only
conditions related to the national origin of the imported product. Canada thus argues that
it is entitled to treat like products differently so long as the distinction in treatment is
based on criteria other than national origin. Canada argues that in the instant case the
conditions under which the import duty exemption is accorded are consistent with Article
I:1 in that they are based on the activities of importing manufacturers and not on the
origin of the products. Canada further argues that to hold otherwise would be to “read
Article II out of the GATT”, given that Article II specifically contemplates tariff
bindings being subject to “terms ,conditions or qualifications” .

8. We note that the argument of Japan that the import duty exemption is inconsistent
with Article 1:1 because it is conditioned upon criteria that are unrelated to the imported
products is distinct from Japan’s argument that the import duty exemption violates Article
I:1 because it discriminates in practice in favour of products of certain countries. Thus,
Japan advances an interpretation of Article 1.1 which distinguishes between,on the one
hand,the issue of whether the advantage arising out of the import duty exemption is
accorded “unconditionally” as required by Article I:1,and, on the other, the issue of
whether that advantage is accorded without discrimination as to the origin of products.

9. As explained below, we believe that this interpretation of Japan does not accord

with the ordinary meaning of the term “unconditionally” in Article I;1 in its context
and in light of the object and purpose of Article 1:1. In our view,whether an advantage
within the meaning of Article I:1 is accorded “unconditionally” can not be determined
independently of an examination of whether it involves discrimination between like
products of different countries.

10. Articie I.1 requires that,if a member grants any advantage to any product
originating in the territory of any other country, such advantage must be accorded

“immediately and unconditionally” to the like product originating in the territories of all



other members. We agree with Japan that the ordinary meaning of “unconditionally” is
“not subject to conditions”. However, in our view Japan misinterprets the meaning of
the word “unconditionally” in the context in which it appears in Article I:1. The word
“unconditionally” in Article I;1 does not pertain to the granting of an advantage per se,
but to the obligation to accord to the like products of all members an advantage which
has been granted to any product originating in any country. The purpose of Article I:1 is
to ensure unconditional MFN treatment. In this context,we consider that the obligation
to accord “unconditionally” to third countries which are WTO members an advantage
which has been granted to any other country means that the extension of that advantage
may not be made subject to conditions with respect to the situation or conduct of those
countries. This means that an advantage granted to the product of any country must be
accorded to the like product of all WTO members without discrimination as to origin.

11. In this respect, it appears to us that there is an important distinction to be made
between,on the one hand, the issue of whether an advantage within the meaning of
Article 1:1 is subject to conditions,and,on the other,whether an advantage ,once it has
been granted to the product of any country,is accorded “unconditionally” to the like
product of all other members. An advantage can be granted subject to conditions without
necessarily implying that it is not accorded “unconditionally” to the like product of
other members. More specifically ,the fact that conditions attached to such an advantage
are not related to the imported product itself does not necessarily imply that such
conditions are discriminatory with respect to the origin of imported products. We
therefore do not believe that,as argued by Japan,the word “unconditionally” in Article
I:1 must be interpreted to mean that making an advantage conditional on criteria not
related to the imported product itself is per se inconsistent with Article 1.1, irrespective
of whether and how such criteria relate to the origin of the imported products.

12. We thus find that Japan's argument is unsupported by the text of Article I;:1. We
also consider that there is no support for this argument in the GATT and WTO reports

cited by Japan. A review of these reports shows that they were concerned with measures
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that were found to be inconsistent with Article I: 1 not because they involved the
application of conditions that were not related to the imported product but because they
involved conditions that entailed different treatment of imported products depending
upon their origin.

13. Thus,the measure at issue in Belgian Family Allowances was “the application
of the Belgian law on the levy of a charge on foreign goods purchased by public bodies
when these goods originated in a country whose system of family allowances did not
meet specific requirements. ” The panel determined that this levy was an internal charge
within the meaning of Article III .2 of the GATT and found that it was inconsistent with
Article I:1.

“ According to the provisions of paragraph 1 of Article I of the
General Agreement,any advantage ,favour,privilege or immunity granted
by Belgium to any product originating in the territory of any country with
respect all matters referred to in paragraph 2 of Article III shall be
granted immediately and unconditionally to the like product originating in
the territories of all contracting parties. Belgium has granted exemption
from the levy under consideration to products purchased by public bodies
when they originate in Luxemburg and the Netherlands, as well as in
France ,Italy , Sweden and the United Kingdom. If the General Agreement
were definitively in force in accordance with Article XXVI, it is clear that
the exemption would have to be granted unconditionally to all other
contracting parties ( including Denmark and Norway ). The consistency or
otherwise of the system of family allowances in force in the territory of a
given contracting party with the requirements of the Belgian law would
be irrelevant in this respect,and the Belgian legislation would have to be
amended insofar as it introduced a discrimination between countries
having a given system of family allowances and those which had a

different system or no system at all, and made the granting of the
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exemption dependant on certain conditions. ”

14. Similarly, the reference made by Japan to the Working Party Report on the
Accession of Hungary concerns tariff exemptions and reductions granted in the framework of
co-operation contracts. The GATT Secretariat,in response to a request for a legal opinion,
commented that “the prerequisite of having a co-operation contract in order to benefit from
certain tariff treatment appeared to imply conditional most-favoured-nation treatment and
would, therefore ,not appear to be compatible with the General Agreement”.

15. With respect to the Panel Report on Indonesia - Autos,we note that the panel
determined that certain customs duty and tax benefits provided by Indonesia to imports
of “ National Cars” and parts and components thereof from Korea were advantages
within the meaning of Article I, and that these “National Cars” and their parts and
components imported from Korea were like other similar motor vehicles and parts and
components from other members. The panel then proceeded to

“...examine whether the advantages accorded to national cars and
parts and components thereof from Korea are unconditionally accorded to
the products of other members,as required by Article I. The GATT case
law is clear to the effect that any such advantage (here tax and customs
duty benefits) cannot be made conditional on any criteria that is not
related to the imported product itself. ”

16. Significantly,in support of the statement that “the GATT case law is clear to
the effect that any such advantage (... ) cannot be made conditional on any criteria that
is not related to the imported product itself” ,the panel referred to the Panel Report on
Belgian Family Allowances. As discussed above,that Panel Report dealt with a measure
which distinguished between countries of origin depending upon the system of family
allowances in force in their territories. We further note that,following this statement , the
panel on Indonesia - Autos identified certain conditions which entailed discrimination
between imports of the subject products from Korea and like products from other

members,and found that these measures were thus inconsistent with Article I of the
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GATT. The statement in the Panel Report that an advantage within the meaning of
Article I “cannot be made conditional on any criteria that is not related to the imported
product itself” must therefore in our view be seen in relation to conditions which
entailed different treatment of like products depending upon their origin.

17. In sum, we believe that the panel decisions and other sources referred to by
Japan do not support the interpretation of Article I.1 advocated by Japan in the present
case according to which the word “unconditionally” in Article I:1 must be interpreted
to mean that subjecting an advantage granted in connection with the irnportation of a
product to conditions not related to the imported product itself is per se inconsistent with
Article I:1,regardless of whether such conditions are discriminatory with respect to the
origin of products. Rather,they accord with the conclusion from our analysis of the text
of Article I:1 that whether conditions attached to an advantage granted in connection
with the importation of a product offend Article 1.1 depends upon whether or not such
conditions discriminate with respect to the origin of products.

18. In light of the foregoing considerations, we reject Japan’s argument that, by
making the import duty exemption on motor vehicles conditional on criteria that are not
related to the imported products themselves, Canada fails to accord the exemption
immediately and unconditionally to the like product originating in the territories of all
WTO members. In our view, Canada’s import duty exemption cannot be held to be
inconsistent with Article I:1 simply on the grounds that it is granted on conditions that
are not related to the imported products themselves. Rather, we must determine whether

these conditions amount to discrimination between like products of different origins.

Whether the import duty exemption discriminates in favour of motor

vehicles of certain countries

19. We thus turn to the issues raised by the complainants to support their view that

the import duty exemption involves discrimination in favour of motor vehicles of certain
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countries. We begin by recapitulating the main arguments of the parties.

20. Japan argues that, by virtue of the eligibility restriction, the import duty
exemption accorded by Canada on motor vehicles discriminates in practice by according
an advantage to motor vehicles from certain countries while effectively denying the same
advantage to like motor vehicles originating in the territories of other WTO members.
Japan submits that, although the beneficiaries of the import duty exemption are
ostensibly permitted to import motor vehicles of any national origin, in practice they
have chosen and will continue to choose to import the products of particular companies
from particular countries, in consideration of their previous history of transactions,
capital relationships, and the nationality of companies investing in the beneficiaries. In
the view of Japan,this means that the eligibility restriction and other conditions attached
to the exemption effectively limit access to the advantage to certain members having the
companies with which the beneficiaries have certain commercial relationships. Japan
further argues that the discriminatory nature of the exemption was strengthened due to
the fact that the list of eligible importers has been frozen since 1 January 1989. As
evidence of the discriminatory character of the import duty exemption, Japan adduces
statistics which show that in 1997 ,96% of Sweden’s imports into Canada,and 94% of
Belgium’s were duty-free (in both cases these were imports of Volvos and of Saabs, the
latter partly owned by GM, with Volvo Canada and GM Canada both being eligible
manufacturer beneficiaries ). Japan compares this with just under 30% of duty-free
imports for the whole of the European Communities, and of just under 5% for Korea
and just under 3% for Japan. Japan also points to the fact that Volvos and Saabs are
imported under the import duty exemption from Belgium or Sweden while like vehicles
produced by Japanese manufacturers are imported subject to the MFN rate. We note that
at the initial stage of this proceeding Japan’s argument concentrated on the
discrimination in favour of imports from Belgium and Sweden as compared with imports
from Japan; subsequently Japan has also contended that there is discrimination in favour

of imports from the United States and Mexico.



