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Abstract

Abstract

It is frequently necessary to change administrative regulatory documents
according to the amendment of higher rank laws, or the change of objective
circumstances during the current transition period of China, while scholars,
once the change is taken place, should face with the following issue with the
construction of Chinese legal system for years; how to face with the faith of
citizens in the former legal order and the action about it, how to deal with the
unpredictable adverse effects for citizens just because of their faith if
administrative regulatory documents are changed with arbitrariness.

The reality (or essence) of this issue is, on one hand, the executive
authorities must implement efficiently the changed policy to achieve the
purpose of change according to the situation; on the other hand, the
protection of legitimate expectations facing this potential threat should be
taken into account. Then the following two different but homogeneous issues
are particularly prominent during the current transition period of China; the
executive authorities, to what extent, can legally make changes to achieve the
completion of public interests; the legitimate expectations of citizens, under
what circumstance, should be protected. From a philosophical level, it
essentially reflects how to coordinate stability and growth of reforms, while in
the legal level, it reflects how to seek the protection for legitimate
expectations and the tolerance of the change in administrative regulatory
documents to achieve the fair balance.

In general terms, the protection of legitimate expectations, in academic
administrative law, can be discussed from the following three aspects: what is

the legitimate expectations; the legitimate basis of expectations, namely the
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legality of expectations—this is actually an extension of the first issue, and its
purpose is to address that what kind of expectation is worth protecting; what
can the legitimate expectations be legally protected. This paper approaches
effective controls of legitimate expectations over the change in administrative
regulatory documents and its own legal protection by view of the change in
administrative regulatory documents.

According to the study path, this paper, through the analysis of actual
case, derives such a problem that existing legal system could not effectively
control the discretion of the executive authorities about the change in
administrative regulatory documents. Chapter One, with the view of public
law, puts forward the views about the legal nature and characteristics of
expectations, and analyzes the position and interests of expectations in
national and social life. In order to shape the term about legitimate
expectations of administrative law, this paper takes the comparative
approach: to select the two legal representatives—German law and English
law, and trace the historic source of their concepts, systems and technologies
to pave the way for the reference of Chinese mainland in the lessons of other
countries; to compare the trust and expectations of private law with that of
administrative law to make clear that legitimate expectations of administrative
law is of a unique meaning on the view that legitimate expectations come
from private law, And on this basis, this paper takes the view that legitimate
expectations are expectations of citizens which are worth protecting through
law because of the faith of administrative law and which can be generated to
obtain available interests in the future.

In recognition of theabove-mentioned content which is subject to the
change in all administrative acts, Chapter Two brings up the problem about
the legality of legitimate expectations in the scenarios of the change in
administrative regulatory documents. First, from the negative point of view,
it, for two main elements of their legitimate expectations, i.e. the quality of
regulatory documents and the quality of legitimate expectations, explains the
scenes which the legitimate expectations are not worthy of protection and
proposes integrated elements which judge the legality of expectations through

the experience of other countries.
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Abstract

Chapter Three is about what is the procedural protection of legitimate
expectations and which procedural restrictive capacity legitimate expectations
are expected to have. After concluding the protective scenario arising from
the change in administrative regulatory documents from the procedural and
substantive aspects, this paper analyzes four considerations for procedural
protection, and puts forward their respective weight in the balance, and this
standardization can be considered to provide a theoretical reference for
Chinese administrative practice. Finally, with a claim to integrate the changes
in regulatory documents about Chinese administrative practice, this paper,
through the fully detailed analysis of every practical case, suggests procedural
control mechanism be designed to restrict the administrative discretionary
power in order to achieve the beforehand protection of legitimate
expectations.

The theme in Chapter Four and Five is the arguments of substantive
protection and the construction of a substantive control mechanism which is
designed to restrict the administrative discretionary power, which is reasoned
over the tension between the principle of the protection of legitimate
expectations and the inherent freedom for the executive authorities to change
regulatory documents in administrative autonomy.

After the arguments about complementary correlation between procedural
* protection and substantive protection in Chapter Four, this paper responds that
legitimate expectations should be a substantial consideration which is designed
to restrict the administrative discretionary power in the scenario of substantive
protection. Based on the two main elements of legitimate expectations, i. e.
the power of administrative regulatory documents and substantive requirements
of citizens, this paper creatively puts forward several substantive aspects that
should be set to an important position, and completes the demonstration that
why the interests of legitimate expectations are worthy of protection. Later
on, it explains the legal constraints about the power to make decision
according to the consensus that the administrative discretion to change can be
divided into the power to make decision and the power to make option. This
paper first explains the legal constraints about the power to make decision.

Chapter Five, as the legal constraints about the power to make option,
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typically researches on the expression pattern about legitimate expectations
through the two main elements of legitimate expectations, i. e. the basis of
administrative regulatory documents and subjective endeavor of citizens, in
order to support the theoretical basis for the way and the degree of substantive
protection, that is, complete substantive protection provisions, transitional
provisions and damage compensation provisions. Finally, this paper, based
on the whole theoretical framework, combines with the event of integrated
coal mine in Shanxi Province, and tries to apply the theory into practice to

obtain self-consistent.
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