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EBGEREH L), “URBEBELE. “REAREES
ZFEN R TBELRM), BEFEANFEARARRE MRS
NBRERFH BN - MBS, BRI, X5
TR “H0” TR, BERBEEENE
R FARMESRIGRRHE LR AT M.

A, fFegE, REHEARN D, BRIEFFERESMN
FETA HEREE . BRHH—RR, KEE—EHERNZRE
PRENER, ATEO TR, 2FHN51H, EHAREF
HEEE R, X, BT SERN. RAMHIAXS
HHERMAZ LT MARE LA T®EALEEEES
AR REZY TEENE O XFHELALFEAS
FENERFEAEAE, MEBSWRHELEHIRE, AMISRA
XMESNEHEEMEEN 2, B2, W TREAETEN
. BITRAMITAAMFE R, ER XN BOaEEEmE
B NRAREEY, FRBRN IR - SeEl, R
BEHEMIBHATNERNTZS2S, REEFNESTH,
MR BB AR

i, XHE RS AMNEZBEEREF SR ERF L
E X, LELE, EA-TISHESEBRRRERNER, KE
EHEATGRT—-EREALMAEEBHXH, MAHR—H
EEMARERMHRMTEERILERRF . BREEHS
DI, LR T ZIHEFRBE, BENT WA BERE
EEHMERNSE, B, FIEEEFED D ANERES
BETTHREMEHE, BARSK LB, BEEYET A
BAEGEE T MR, EA—TIAB RS, B RIFRILL
SHFENERNER, B —ESB#FAEERENXEK, &
EMLH RS B N BEERR—MXF (law as
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literature), HUERREBRMEFPHNFINER
(narrative and rhetoric in the law),BEIBEEHEA R
T E GRS AREENE S R I B XN 5k
HIRBA RS GEEEUAREFINERNB S, A2, B
IERRBRINELEMEBERFER, FEBBEX | 1HERKERN
AR, =H =5, RINEBHAXE—F
BT AXEEHEEAR, HREEHEENEZAANE LF
ik, RATSBEEXN T — i EERIZHE, EamHREA
AEE R R RN ERRE. N T EF 4B X
HRBEEZ TS REE L, BRZEEN Tl BELEFER T
FERAPRENER  RIVFEERE— LT AR
EIERUAE TR KNS LR ER , FlINTF R &R
BEEAKRFRENRH S TR, XERWSME (Inns
of Court) ;XHM BfFEMNERBEIHNEES. B, F
ATLFRNFICREER B RMNEBRLEEANLR FRE
FEERE, ERSFEFRMBBZEMXEK, BABRR
IEBHMES, 82, —FEEESEEX %MK A T
BIRIER, ERABRME M 55—, ARSI
%, REHQ, iEABRA—NMFEERBERE ., FFiEd
BEREREEESBYBRAFERE, ALEXE &R AT
HREAZFELRENFETERAL.
EPR=ERBE—REE SRR RE, SRR EERKR
B, EEREEFRETREY, AMMEREEHAER, —%A
HEFEE AL HR/REMN, MFEFRZRFER, I
AERMBRAER T X EZH R, S AKERE, XEAFSE
X2 HEAE THEFR—HHERFR R, LR ER
FRAAEWNFELE ARSI B X EA T



4

MR ER AL T BLHIRIE,

HOEARE—LHFNLE, bYS 53— &) BHNA
N, AIHTREOMNE LHER, ERFIE—FEABERE
W RS, RAEEREHEBARGE, RAEERN,
XHF 22 H R B AE SR AL, AT LR R SCAL BV 3R 4556
REysh71.
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BR “BMiE%EYE" (On reading the
Constitution), ¥ % EFE 1988 FH) I
{12 TFEY (Utah Law Review) L.
IR B 5508 - AR 1986 4F 12 A7
K22 B RS R 5 R, A AR
TBH. ERETES— ZHEASTH
Hifl, F=FREMFEE “BAELHH
ARABKAIEFEE" (Levels of Gener—
ality in the Definition of Rights) —
X, ZXREMNWBIEKWEEES, ER
R RTE19904E Bk 3 Y AR MY 2 BRI
PE#) (Chicago Law Review) I,
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BATELOBH N EATFZ AMARB TIE. & - VIR
& (Ken Chesebro) #BIRFIHHFEE M BB T (it
HEWE) ERSCE, A T ABMER. BT & LR,
Y& - LT (Shawn Martin) fMAKFIHT - & AR KRG E (Julius
Genachowski) #IEFFR M HERM T X EHRWHE .
EABTEWE—NEF L, FHAK - /K (Robert
Fisher) #M1D4i% - BE D (Barrack Obama) XTI R
AT RREMEm., EERE RS INTERT, BE-#
/{8 (Sherry Colb). & - e BA% (Matthew Kreeger)
%18 - 8% (Peter Rubin) #FRAETHBMEN (HHEX
BFUR - ZIRKFKW) .

TATEAERT SEERAMA TR EBE R LT R kel
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FERERRBEIITIHENFA,
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TE 1984 WA KT —K
PrES, EERERBERE KRBT
#r (Stenvens) ¥i: “GAREEER—H
LX) (mysterious) 30,7 01 i
B REE IARFE XA BhAliE
HESHEN, % UhME N RS ER A —
BREE, XHRERNTHHEE DU
R, B3, REBEEMMXERE, MR
ERAMEMEERAN, *H2AMTA

(13

*

John Paul Stevens, “Judicial Restraint”, San Diego Review, 22
(May June 1985), 437.

[ 3024 if it speaks in tongues and riddles, H & speak in tongues
B (e - fEfTHY, B RERFBWOARMNER (%K) &
B, HAAKTXHE, HARFR ‘HET. — FEH
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RERBEEERNRE, LU IFRELNWHER. RMUBRT
BREERIREREE, S REEMRSER N EHIR?

A, BN BA BRI FYLERF OTREE S L,
HAERATRIRIR U PRI ROBATH, FLEREEE
Lalfs, B, BERETHHBETHEERX LY “MilsgE”,
BREFBN. BRAR - KITEHRHPRSREE (—E2
BATIE/ERINLERY ., B9 TH X BRI —FabE, KR
3|, REFEBEMNUNFEREREBTHEAN, BEURNE
KK T I 2, BEELBEHSEBER M HRBFNEY,
AR A T R @RS, (2

B, ERMNERIE/PMBZE, BRTEEN—LIHERHR
D3R I1 46 B AR ME R R AL T 3R B BIE . A EC AR AT
BHEEVH AR B IERF SRS, RE ERETBRBBUF
FOH B X AR “ 5™ 3% A A AN B AR 1] X 4R
BRI BB A BETE 1989 H1 1990 4 Frif iy — 8 R
N, ENWAALRR, EMNAERREREEBES I HH
H—FRIEX, MEMTHEEERIEERBE - BERNRE
1, (3)

B AR, TRAHBIE R RN E SRA: BB
AW TXRHERNEE, ERRLERTHANERE. B
B, # EMEANEROASHREARLENR, IAZEER
PRBIAT S IC B R X BT ERTN, g
S TFHBIAEES  FLEMEREY R ABSER. FRENL

(2] Michael Kammen, A Machine That Would Go of Itself: The
Constitution in American Culture (New York: Knopf, 1986), p.3.

(3) Texas v. Johnson, 109 S. Ct. 2533 (1989); United States v.
Eichman, 110 S. Ct. 2404 (1990).



3 #® 3

SAR. HE, AMERARXLERAE S, REREEE
M2, HERBERZEAHTH, Wik, EELSEEHEE L
FREREANER, EREEE R BT —HLREME, RN
ARBET - KEAEENER, REXRT -HRA9HE
FIEHE, AR ZmLh B BIR?

ERM ST EE R A B E R AT, B
HAXFEFERZEREE, AR —MBUGEAR, BTA
RUBEERTHEERN— T EEHAZSREHK. X4
HhR: BIMARBER (KFRERY. XERFHE MR
R4 - BrE#Er (David Skaggs) #H: “EHMIF (BLH
HRY LB HE, N@BHEA-BOFITH (BE3Xm), R
SIEELENIE? 7 (4 BLFERRN BRERY A
AR, RBHRTEN T EH TR — T HBIEZ
FY—AAMRAEE, RECE N RERAL,

ABEPHEITH B, BESEBENHBEH—E
H: TEEEAFE A L, A FE R 5EE 2 A 18 & anitt
ARG FIMTE 19904 6 FE—X, BREEE
ERARTEMNME REBEMETF, 5 —AXTEHERTNY
T, (01 HPFHARTHREA 1 EREESMBMEHRE.
HL b, B mMAERTE 1990 FIrR e 129 4 RF, A 37

{4) “Constitutional Amendment to Bar Flag Burning Fails in House”,
New York Times, June 22, 1990, p.Al4, col. 5. See also. “Senate
Rejects New Move to Outlaw Flag Burning”, New York Times,
June 27, 1990, p. B6, col. 4.

(5] Ohio v. Akron Center for Reproductive Health, 110 S. Ct. 2972
(1990); Hodgson v. Minnesota, 110 S. Ct. 2926 (1990).

(6] Cruzan v. Missouri Department of Health, 110 S. Ct. 2841
(1990).
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HFRTFHRRERES 4SS, (1) BAERTFET XA
ERHITN, FBHRT— ALk RSB B X — 4 s 3o
BRI REeT , R RA BRI AR AT A

F—MREREEY RN EE . X EEHET “EiL”
(read) BREAA? XA “MBRE” (interpret) X4 i,
RATAEMEA29 FEN Y “qf]” RN RS L, A
SFEMLZ ZH%R? LHE, Ttz 53X #eie,
ESHEABRBRTERBMBALRZE, EMEZARKNX
B, AZEFHAT BEBE T EARA RN EERNE?

FE19874F,, YELAN T A MABEERSREEERK
EE R FHTITIER, XMEERE T M ARMLKERE,
BR—UENEES THRREEERERE, (8 B3 kH
BEXGRA M EEREEH, AR E AR 'R —
M FRHIEEHEW “JRE” (original intent), B#E—IE
R REBRE . (9 “SIEENBEENYEZAERITS BT
TEMMBE” X—FkK, BESAHBUEMNEEZ —,

240K, IV 24 AT R 58 YR I — ) AR AR R Y 4 B, R B
HEREREREBEAGAMREXE, UEANEEELNS
w, ARRIAEMILAEFNE. BIFRRRERLE 1960 £R
R ] ATEZ R B S B T LA R, 75 1973 B RS
BN R AR, B HAE 19804 A BT HiR G i M H B M Bk

(7] Linda Greenhouse, “A Divided Supreme Court Ends the Term
with a Bang”, New York Times, July 1, 1990, p. E3.

[8) See Robert Bork, The Tempting of America (New York: The
Free Press, 1989), pp. 281-2093,

[ 9] See Ethan Bronner, Battle for Justice: How the Bork Nomination
Shook America (New York: W. W. Norton, 1989).
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HE, FEZH R FLZ FIe FH P BT % 5 B U0
T, (100 (B BX 30 5% 1 ik Bl 3 BT MU IR 44 3 o 5 B 7 LA ) BEL R
BB R, PARJREER S “YRfTsh” (affirmative action)
Bz G EBHENRE, AEBET I —BELRM
. U M5, AL KRS ET S, WHirkEe
BCAT —MBH, maEfsh. AKX 20 L RPREERN
HHBUEE X (laissez—faire) #RHIFI, NEREEYEREE
BEA 1930 S X BB BRI, 764 ERHE
BRAFLHER. 12 $E)5, BAXRTHERBRES 2
BCSL ML LI HI P T YR R AR R A A, IR0 W B BT i B 3k
B (jurisprudence) RIFEHB T EMAUMHIT, U3 EHRT
1980FE K, ATFFRHBENSFINET —MHEA. B
MBHTRAE 1936 £ R e2mt O LB “HANERBAN” A
Sk, GRREEAIN AN SIS R R E R .,

A AP EHXT FRX AR, T AR A A L o FE 4N

[10) Abington School Dis. v.Schempp, 374 U.S. 203 (1963); and
Engel v.Vitale, 370 U.S. 421 (1962) (X F#KERE W AHIHEE);
Roe v.Wade, 410 U.S. 113 (1973) (RXTHEK). HREEXN B F i
BIE®H, 2 Wallace v. Jaffree, 472 U.S. 38 (1985)(¥KHE)
Thornburgh v. American College of Obstetricians and Gynecologist,
476 U.S. 747 (1986), and Akron v. Akron center for Reproduc-
tive Health Services, Inc., 462 U.S. 416 (1983) ().

[11) See Webster v. Reproductive Health Services, 109 S. Ct. 3040
(1989); Ohio and Minnesota cases (HR8); Richmond v. J. A.
croson Co., 109 S. Ct. 706 (1989) (&{R4TEh).

(12) See Laurence Tribe, American Constitutional Law, 2nd ed.
(Mineola, N. Y. : Foundation Press, 1988), S 8-6, p.580.

(13) Ibid., S13-7, p.1074, and S13-8, p.1076 (EIFHELE); S16-
18, p.1488 (FhIERE).
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R Y& Besxt RAK SR 5 2 B i — R 1] , SRR I 53X 10 2% AR
WEEREN—MEO—REMNEMAERBSURINER
R SEREZE THRE . XA ETER ISR
HEALGENETEEMER, YARAX—&, FAEKE
SERMRENERTATERE., X TOMEREEL, R
TLEER G . MX—ATIRH K, RIMNSEEZRELIHFHEH
L IR A ‘

FHHFEENZ—, BB REEERNSEHET “EHH
ft” (demystify), JokE, &T “BE” 5 “3~ M. “fEWH” &
5 ‘B 3, RIWARFR, BES—ZFHEIJLMHER
ETEMRIRM ST . EF ZEPRNEE, RN
AHRXTRBEARHAKFR, BREAEE “HETHA
X—HBREEMER? RIMWSGLEEEHN, B, FiIm
ALFHMFTERMBEEEARIFEASHOAN BT 4
RRRE 35

EE=ZEH, ROFT THRRS BEEEZTHRUR
B, RIMEANELA “ARBRUBEEE (levels of
generality, —HERARZIK)” &8, XMHERLZE: FA
AT, YH4RREEREETRRE ., EMEEER
BARENRRERAF RPN “Bd” B—8H? K&
B R U AE A [F] AR 48 BE 480 B, e M B HEAT B
SRMERET? N FXNEFHIEE, RINSE T —MATR
RIER, EAHERZHE, RMNESHEERETRLREHE
TS, B Rt BB MR RE NN 5SRAE . ik
BHEME—A/NIEMAR? BE—GEERE LM H— %
PN, NFELS KWESD

B, RITBAFSAEITEHRETX (Scalia) RKEEE




