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REBAERLZE  RFARAZREAHPAMM IS > SF%
[FTEEELH] o [T#] A9 U T+EEAELA2I#LLK
feiz 2 %% | (legal globalization based on Chinese Philosophy) © #
REEMH 2R [FEHEZES ] (Chinese legal revolution) °
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2008 11 A E A4 FE—TGEAKREE » o/ R 56 MY i B BEAL &
et e L EREKRERITHE » SRANE R KRR A 7 7 5 it
FoAERIEAILERRRZE - 2009F4 AW R 58 1B BB AT § BB &
tFE > BEPE  HACEKER L XAFGRTCEREEEE - B
-~ hEgRERERE > BAER LA EENERREREEGNRITH
1R » BN & BERTE REEFIR A fa T A ] REBERR AThe T <
£ EEFEAZ a4 (anti-suit injunction ) KPEERTE T M LUATEER
B o LM TREREE A LISEEF T LR R —EE K
fEEE e P — AR - REIZ R - MEEREE -
FOEHUR A N BRI L — ([ F B BBRRLE - BRI
FeERTT B H A A A B B il > (B{E A BB R I » K
@ ALE LA ZRZ IR - BARE T ERREE R F A AR L
RWESE - MFNBFELEEFRENETT  REFSERTEZ ERME
ARGHBEFTEAAZERE -

—  XEIbR

(—) BixEAHZ R
PEMCHERBEERPWEDS —BENSH (policy
analysis) ' SR BEATRIE » B4 Lo B 2 5 7 52 B SE RS -

Brainerd Currie, Married Women's Contracts: A Study in Conflict-of-Laws Method, 25 U.
Chi L. Rev.227; Notes on Methods and Objectives in the Conflict of Laws, 1959 Duke L. J.
171.William F. Baxter, Choice of Law and the Federal System, 16 Stan. L. Rev. 1. Friedrich
D. Juenger, Babcock v. Jackson Revisited: Judge Fuld's Contribution to American Conflicts
Law, 56 Alb. L. Rev. 727; A Third Conflicts Restatement? 75 Ind. L. J. 403.

49Symeon C. Symeonides, Choice of Law in the American Courts in 1995: A Year in
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1 [ B R A LU E AU A R E AU R Rl (territorialism ) °
hZ B EERE (the most significant contact) FHF* o (HEH AR
REZFANEELEEERPEINRA - BEHEZE R INERRRIAIRES
FERME L2 HE o W B EGE LU HE 2 7T S DUREE - LUZ R
IGREERERCTE - FE LEALSRHRWREERMERZ
EBERT 0 TTREE SR A1 58 HTAR SR 14516 S 2 IE R T & R E
(BT REAI FIER T Z i - B oIR 2 TEEAA TIEE' - HelRE

Review, 44 Am. J. Comp. L. 181; Choice of Law in the American Courts in 1996: Tenth
Annual Survey, 45 Am. J. Comp. L. 447.

P HA o HROREZME AR EA LA ok

MM Y AELMBRORAAGELTARERBA  BRAEERTHRAEAFEL
FERGEE RIZHMERLIH T EHTHERYLEHT  LEALMAE
WARBIRE - UAMUBEMHET ARSI M EB 2RI AMARE L BARA -
BARASELZBAT R - TEAEARARKBALCRFSNTELY — ML -
ARUEFFTHERIMER G EMARRRGKRE w2 —HERM 1%
FORBEATRSRHENERITAIRZALRZLTRMIER - BA MR KE
FEAIHBN  BHAREZHMERLAENMELGTRE ) FRTAEHAREARR
ARFHERGAFC—FHE - BHEEIREAFLSEMELGITAER » AmK
BRBHMEIRAMGZIATAERD L AN « ERARCRETE  KIEERIRY
HRLAM —EAAME: TPEMAZRYRBEELBEERGEGER » BERNK
TEMARKCEREFAMYAENTFEL? ) BRES ~FhE - HE#E > (&84
EXEBRELAREL (+2) -AMAK: BEEA2OMARY) » 680 AR
RS L & 4T 0 2007518 0 478 0 177 2 178 ©
Willis Reese, Choice of Law: Rules or Approach, 57 Cornell L. Rev. 322; The Second
Restatement of Conflict of Laws Revisited, 34 Mercer L. Rev.501.

%] 42Symeon C. Symeonides, Choice of Law in the American Courts in 1999: One More
Year, 48 Am. J. Comp. L. 143, 145-146 (2000) .
S ORRIES (FEBRAMAKHKER) > Sk EHEENE REATCHEIA - Ak
78-80E °

RUEl AT 3% » 134-153 & ATidt €2 4 Babcock v. Jackson, 12 N. Y. 2d 4732 Az F g A £
o
ORI B MR (SBMAERBREIAREL (+2) —EBRK:
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EHCEAMBFAEEFAMCBER - AftEFGEFEAFER
RN <A RBER A & - GEEGTCRE R EEBN £ AR
BOF o ARG < EEABUR + 0B Rl B B B e o 2 1) 78
B PITRE R TR B — B R 5 PR E AE A I A =
Al - BNFS THES R "HRAIBIAR - S REABERER RS 8
R et - TTREEE R TR ARBERII TR o 2R 0 — Bk

BRI EOBERE) » MHALELREARMERAT » 2007F1A » Mk >

208-220F F AT X A B EH) 0 % 5 FH A AN GRR—F HEA DL BRI

ZFBER BpRAHELEEAFTFREMIIGZ T4 AL BELZBHAR -
P oBetkA
(1)A court, subject to constitutional restrictions, will follow a statutory directive of its own

state on choice of law.
(2)When there is no such directive, the factors relevant to the choice of the applicable rule of

law include:

(a)the need of the interstate and international systems,

(b)the relevant policies of the forum,

(c)the relevant policies of other interested states and the relative interests of those states in

the determination of the particular issue,

(d)the protection of the justified expectations,

(e)the basic policies underlying the particular field of law,

(f)certainty, predictability and uniformity of result, and

(g)ease in the determination and application of the law to be applied.
EHEBAMEGBRELHFREROFNELL TN AARRMMEYG ZRAR
FREABLER  ERLABRTNERADRALCER - N EBEHT  EHEARY
F: [HF5 %22 RKERE  SE L FLAAHEIREREBYFRAEABEG - |
RBES > (LEBBAEHER) » 4k 2mBELE RET6F1A » k>
B79 RBHEZE 2 Roit i LA ERERB Aok I BMERLE R F145
ez iR s AEHBEEIRBTEIAFMBIREZIRR REEZVAF
Allstate Insurance Co. v. Hague, 449 U.S. 302 (1981) # & @7, % -
Robert Leflar, Choice-Influencing Considerations in Conflict of Law, 41 N.Y.U.L. Rev. 277,
Conflicts Law: More on Choice-Influencing Considerations, 54 Cal. L. Rev. 1584.
" EF g% 8454218 £ F|Babcock v. Jacksonh & » £ BARHA M LA R LTS

RAERAGHEG ARFHABRMEETFAR BEHAMAGRERELZHNERT K
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T BRI H % EEAEE S LMt R IAAT - SiC B EBER
POV L BEL PR 2 o St L R B R R 2 A T AT BR[O B 6 1
#" o BH I American Law Institute/* [ #fJcomplex litigationsit &
BARDIAN A R AL - A e A fRR < B E28F » Faf LURE
BREZINCEBRREFRZAMIE" - 15 LEE 35 B [ a0 iy
18 5% B e A5 I R B 2 R [ I A B SR IR B L 2 B N LU B
FERTEAEMMN -~ HOEBRRFTNEFSTY  EREEEHN IR
AIFGE o FEHE M FR AR - ([ AR HAB A/ NDEREMIR
HEE P RBIERNRAE R 2 EA B R A » FMERE
BURTHTHIES » JT AT RE 2 2R A 25 B [ HI RO LR -

(=) BHERIZRAL
EBRBESALE R EREERE AL R REEE LT

i RS (LFEBEBALHER) » 6k 25BE2E  REAT6F1A » &
FR 0 134-153 B FH gL FME A LG 2 flF - MEES B A GHT Bl REL
BBITLINER > MEA-BEAREEAGER - EHARRAY T KLELZEH
MO A RERGALZ  ALRARLERFFG > LAEAHE > $13E > Robert
Leflar, Choice of Law: A Well-Watered Plateau, 41 Law & Contemp. Prob. 10 (1977) = £
HP26F 4t 2 M EH : [FTEREATP Y LALRARENA — A EER
HERER  REAANERE R -EGORRMTRRY - | HETHBAMLA
&) 49 Bruce Posnak, Choice of Law-Rules vs. Analysis: A More Workable Marriage Than the
(Second ) Restatement,; A Very Well-Curried Leflar Over Reese Approach, 40 MERCER L.
Rev. 869 (1989) c £ Bl A E XKL G M B » AHFRAEN — AR ETH AR WL
BA O EFAENTRBTFR TAWG LIRS RARBEARBUSE
Larry Kramer, Choice of Law in the American Courts in 1990: Trends And Developments,
39 Am J. Comp. L. 465; Michael Solimine, The Impact of Babcock v. Jackson: An Empirical
Note, 56Alb. L. Rev. 773.
A.L.L, Complex Litigation Project-Proposed Final Draft, 54 La. L. Rev. 881(1994).
Yo (LEBEBAEHER) Gk EHBETN 0 REATCEIA ke #
208-229% ©

13



6 ERFRALE : FTHICMERISILNE

AR - ZEEAFIEZFFE (homeland of common law ) » E[E
PEEER HIEENBERBEE - METEI L — L8 ek ERRE
% BEHABLEEFEEEEMAET » (EGRE - Al [ —KE
) B TRRIERE) "2 KBEEMS > HREBREZ2MrEERE
ghaa' > HERRER LERRNERE » XKLL TAERET)
(presence power) EBEEAMEEEENE » MLl (R EER) BT
{HEEE Z[RE] o FAInternational Shoe Co. v. Washington" i\ N &
LR EREES | (minimum contacts) JFR] » B —E R Shaffer v.
Heitnert% » IEANFT % HEFHIERF M > EALLS TFI{ERES ) S8
HeB > HRKREESERBR T ERD » HeR T RERERER ) H
BHEAPHES AR ERCEEE  ERERMZEEEZEZ

Y OB AR LFA £BE & EHRNA. T von Mehren and D. T. Trautman, Jurisdiction to
Adjudicate: A Suggested Analysis, 79 Harv. L. Rev. 1121, 1135-45 (1966). A # & & # %
(ARG T T ARERIZRAREEBRS > AR R E R A - Bévon
Mehren& &% » EXFAMBEZAE - RAZHSMHALEHNET > 2HETUFRRL
SHth  AAMASRTILR -

' ¥ Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408 (1984). ¥ » £ E & %
FHiE#t T —#E# ] (general jurisdiction) & & &% M & ¥4 : “over a defendant in
a suit not arising out of or related to the defendant’s contacts with the forum.” P.414 : @
# T455 &% (specific jurisdiction) %] % % & “jurisdiction over a defendant in a suit
arising out of or related to the defendant’s contacts with the forum.” P414. # % £ ¥ &g #
H-BREBLT - EEXGR - KEHATRL @I BRLFENBEIFF >
ERMBEEINT AT ZAAREAL  ERBNEFLEHELEH  HRARE
MR T8EmA#EHBEE%5% ] (constitute the kind of continuous and systematic
general business contacts) H &M AR LEZH — K EHEHM > P416°F 5 LEFE
mith TBERAHNENBEEY 2 - RELLFALE -BARALARARERE
BEEAERSBG TR AT AE  Hi8 [{EAT] F Z“contact”™H ? &
#F“contact” & 2 A “conduct $X % o 3| I RIA LT B I o

" Pennoyer v. Neff, 95 U.S. 714 (1877).

' 326 U.S. 310 (1945).

¥ 443 U.S 186 (1977).
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WE EEEERE - (HEERNZ AT AR EERER B
M EEHEERBENZEANUSEERSLERREAR - i)
XL EREEE —REEAREEIMS > PEBREHBLDN
RBUFRER B R B 2 B - Milnternational ShoeFfiBIH) TERAKMR
FERHERS | WiPref. Juengerdfamfs : [International Shoelx 15482
Z o BRTREAEREGEE I - B BB A3 7T E R R
REife - NAIPIEA—BEFY - MM EE 2 M RE T ErE

* Burnham v. Superior Court, 495 U.S. 604 (1990)E % £/ W oMM ik 4 A S8 N B[R
B Y@L F LM (transient jurisdiction) F X BKREMELGHE - MNaEY
BREEERINB H4E04 (FEEYRREEHIAR - UBRRAEZRE
Flase) » B PEXLZEET > £208 0 2006544 0 H117 -

THNEBAFRFEERZA 0 R F LA LKL KR L F LM A Fsubject-matter
jurisdiction and personal jurisdiction % M & » RA MR » — AEFF L BB AR o
{2 5% i % Sinochem International Co., Ltd. v. Malaysia International Shipping Corporation,
127 S. Ct. 1184; 549 U.S. 422 (2007) ¥ » £ M AR A LR BAEHEDIAZITHS
MAEE  MRRFEERIE TR ERGMOARDEFF > FRZEFREAHY
I &EE 4 o (“[W]here subject-matter or personal jurisdiction is difficult to determine,
and forum non conveniens considerations weigh heavily in favor of dismissal, the court
properly takes the less burdensome course.”) TREFNZE T LA K HERF & » §&%
BUKREZEERSY ) FEURFTRERKOEZENS - LREE > (00554 F A%
FAHFM) 0 Gk EHBE L 0 2009514 0 MRI1A > 2568 ©

T AMERERZINBLRES k- hEHE - 2nAwASLE (ABRLE
HEIEFERZ L) o 6k B ELS] 2 2009F3A 0 MAR1Al 0 196~204E -
X RERZEERISZCPR 1998 s. 6. 20 B BEAN KB ZRAHRARA TikiE
s TR ERREARREAFTREARATRREIHIME - WA HEAKI R AH
B BETE TR AR EREREZRY > MTFREBES  FMFARAEIHNZE
8o BRFBERIFFREARBLAIELERZAENEATUIHELZLE -~ §
RER > MARBENEBARHELZEMIBIEEBETF > KBARIFNIRE
s W FEBEZ L ERR > RLWRNEZBE > AHECERERTUIFELAZ
Gl s BRER o LRES » 20055 5F ZRBHELHFN) > G 2mBEL
3] 2 2009148 » #AR1A] » 257~258E -
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fit o ®J Pref. Clermont/N/ARRIGR HEF S ERHMAJILE : TRE
BEMAE L EREEPARMEEEE LR —BE - RALKER
K BREE FRFT 2 iF s Eh BB NI o 1 A — A T B E
EERERE > EARE LGRS W HERBEET [ REMRERES
7 TdE] PIEEEEENR TRAEEZESBL] (minimum contacts
cause maximum chaos) * o R¥EANERFEERE » EEFFFEE
RIEE BBRE AR LIRR E BN Z 5  Pref. Borchersfll M émit :
MAEHEPREEEERE - - O TRERERER ) Re2bl THE#R
EREE EHREERERITR)  LIREXEREERE - HEEHL
RIS R R AN 1 IR CERET T —RIIHIETEIFR AKIHY

* Friedrich K. Juenger, A Shoe Unfit for Globetrotting, 28 U.C. Davis L. Rev. 1027,
1044(1994-1995). “But, as maters stand, such hopes seem vain. Beyond the internal havoc
they have caused, International Shoe and its progeny present formidable obstacles to
international harmonization. Because our own house is in disarray, we are unable to render
a contribution to the world at large.” % #M # £ Bl AR KR ML a9 B & > A
MEFEN (ABAE FHAFTLEAZ RE) (KE@2HBE) » $243 244
B 354489 it 4o T ¢ [4#]4= #7238 [related contacts] %45 but for] 2 [substantive
relevance | B8 ? mal &A@ E K o %% 8@ 9 B4 o Helicopteros Nacionales de
Columbia v. Hall, 466 U.S. 408 : RAR Inc. v. Turner Diesel, Ltd., 107 F. 3d 1272 ( 7th Cir.
1997) AN EBZRAERHERRERZREEARERFH 522474  “purposeful
availment” See McGee v. International Life Insurance Co., 355 U.S. 220. 742 2 Asahi
Metal Industry Co. v. Superior Court, 480 U.S. 102F » £ AR HERZAPEKEA &
U ERRETHETA ALY XTFEAORL  BHERIKELEHEATLE
(reasonableness) ° ZME 23 e A (1) BAKELEL EWMBEFEEATIHFG B
(2) BARERFRHAEZABET  TERARENFALAIHEFARE : (3)
ARELEBEMNBRELAR » N EREEER A S EREHE -
Kevin M. Clermont, Jurisdictional Salvation and the Hague Treaty, 85 Cornell L. Rev.
89. “The United States’ law of territorial jurisdiction in civil cases is a mess. Many
commentators, here and abroad, have said so for a long time.”
B ORBRE 0 (20055 F AR EENHFN) o 6k B E N 0 2009F1A4 ¢
#AR1R > B 289 °
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At - DIECCE AT SRR TEMER] ) * - EEEERAEETE
#MER] - HECRE SRR E SRR E R E RS T8y 7 - 3
M S L o st AP o] LIES R A B E SR AN E R BT < 5
5 B2t R ERBAMHEIEE CEm AN -

— - BRRE-EIERE

(—) AlplxRB A —HMERIER
72 5 S B 7] 5% AT B o O K S SLAN 4T 2 Prof. Briggs#IItE A~
HIEAYRTL - TRCRIEFTE RBRER P ERRER L8 » 1L
PRIEE A KER - A LT FIHKEE R 2 H i SRRt ny E
R - MR EE 0 R BRI e A e CRAE N HD -

* Patrick J. Borchers, Comparing Personal Jurisdiction in the United States and the European
Community: Lessons for American Reform, 40 Am J. Comp. L. 121, 153, 156 (1992). “the
Brussels convention is a far more successful effort at rationally regulating jurisdiction than
the ‘minimum contacts’ test and the ‘patchwork of legal and factual fictions’ that dominate

”» W

American jurisdiction.” “The fallback to signing the Lugarno Convention would be to
negotiate as many bilateral agreements as possible. Although this would be cumbersome, a
few successful bilateral agreements might pave the way for a multilateral agreement. Even if
a multilateral agreement dose not eventually result, some bilateral agreements would be an
improvement over the current ‘law of the jungle’.” % Bl 8 1992 % M4 {84 B L& 5B 7 »

BARET CREATHLIY  RATHRKAH & EMA DL R2000F FHAE F4
o RRIERS » Q005 & F AR BELIHIFHN) > Gt AdBEEL 0 2009F1
R AIRR1R] » F147~149 ~ 287 H ©

A. Briggs, The Impact of Recent Judgments of the European Court on English Procedural
Law and Practice, 124 Zeitschrift Fur Schweizerisches Recht 231 et seq. (2005). “The
European Court has had an impact on the law and practice of English courts which is
far from benign and which fully deserves the description of a menace to the morality of

commercial litigation. It is difficult to avoid the sense that it should be ashamed of itself.”
28 =
Rl ke
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