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I. Introduction

American history began with the establishment of permanent
settlements and colonies along the Atlantic shore in the seventeenth
century. These colonies differed greatly in terms of their backgrounds,
the conditions of settlement, and the forms of governments each
adopted. The colonies of New England, in particular, differed from
colonies elsewhere in the New World in that they were founded
largely in accordance with the Puritan creed. The social conditions
which were nurtured by Puritanism — specifically in religious and
political autonomy starting from the local level — provided an
environment in which ideologies on the Rule of Law could flourish.

The Congregationalists who founded the New England colonies
were members of a fairly democratic wing of Puritans, allowing
laymen to hold key roles in their local churches. Congregationalists
believed that each church should be a self-constituted, self-sufficient
unit that was independent of outside supervision. The value that these
people placed on local autonomy was also evident in the structure of
the communities that they established: the New England townships
were independent institutions with public meetings and with locally
chosen officers to look after the local needs.

Among the New England colonies, Massachusetts was the largest
and the most important; the legal accomplishments of its early
government were remarkable. Already in the 1600s, the people of
Massachusetts Bay Colony demonstrated a strong interest in their
political and legal rights. As soon as they were settled in the new
colony, they initiated a movement for legal codification, which would

effectively curb the powers of their magistrates. In just two decades
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after their settlement, two codes had been compiled (with the first
code retrospectively incorporated into the second one) to reflect upon
the conditions and needs within the colony. These codes greatly
shaped the characteristics of Massachusetts legal codes in the later
periods, and even influenced the codes of adjacent colonies. For this
reason, the author have chosen Massachusetts codification movement
to be the illustrative case for colonial American legal history.

This paper intends to trace the development of the Massachusetts
legal system during its formative years from 1630 to 1650, and to
evaluate the influence of this legal system on the evolution of the
American colonial “Rule of Law” and contrasts it with “rule by man”
which embodies the principle that law is supreme and thus that any
arbitrary power should be excluded. All decisions from the
government must be subordinated to the constitutional principles
which guarantee the liberties and fundamental rights of the people.1
The purpose of this paper is to identify specific characteristics and
achievements of the early colonial American society that may explain
both why and how the Rule of Law became so firmly rooted in the

American political system.

Compare G. GILMORE, THE AGES OF AMERICAN LAW 105 & accompanying
note 7 (1977). In the academic version the idea emphasizes principally the
importance of due process of law, the observance of established rules, and the
right of the the accused to confront his accuser in open court before he is sent
to jail.



