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Abstract

Being a unique concept in the author’s right system, the con-
cept of neighboring rights does not reflect the logic, which is differ-
ent from the strict style of legislation of author’s right system. If ap-
plied according to legal text expression, interests related to copy-
right could be seen as neighboring rights and get legal protec-
tion. Neighboring rights system gradually have become the one to
protect interests in the objects which have no originality and thus
cannot be works but relate with copyright in many countries. The lack
of theory and potential expansion of legislation of neighboring rights
will inevitably lead to confusion in the legal system of copy-
right. Exploring whether the essence of neighboring rights can be i-
dentified, and whether it conforms to the value of copyright system
is the intention of this dissertation.

During the historical development of the concept of neighboring
rights, huge differences still exist in national legislation, interna-
tional conventions and the understanding of national jurists. Even as
to the question of whether the concept of neighboring rights do exist
or not, the author’s right system and copyright system have different
answer on it. But as to the protection content of the rights, the gap
between the two systems has increasingly narrowed. In author’s rights

system, because of the strict adherence to certain constitutive re-
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quirements, constructive, the object of neighboring rights which
does not satisfy these requirements become an independent object
with rights protection. This obstacle does not exist in those countries
with the copyright system. Objects which obtain neighboring right in
author’ rights system countries are protected by identified as works
or through other ways in copyright system countries. The complication
in legislation of different countries and the convergence in interna-
tional conventions on protection content, indicate that the system it-
self can not reveal its own nature. We must trace back from the origin
of the neighboring rights. When neighboring rights come into the
copyright system, what kind of opportunity will we have?

On the one hand, with the development of new technology,
new stakeholders associated with the work enter into the scope of le-
gal protection. So that the range of subjects enjoying neighboring
rights is expansion. Meanwhile the traditional subjects in neighboring
rights are struggling to resist and safeguard their own interests, con-
tinually expanding the rights protection range. On the other hand,
neighboring rights fails to prove its legitimacy. Under such circum-
stances, neighboring rights has been constantly questioned. But at
the same time it also repeatedly reminds us that its expansion trend
should not be related to copyright.

Beginning with the object of recordings, the major development
of neighboring rights is always accompanied by the benefits reconcil-
ability brought by new technologies. It’s easy to mask people’s aware-
ness on neighboring rights system. Scholars often hold the view that

only new economic trend brought from technology development trend
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should be considered as new elements of neighboring rights. But this
view ignores the logical relationship between neighboring rights and
copyright. In the process of system designing, if we make provisions
of “new types of right” which is unnecessary, it is possible to form
factors unfit the economic basis, which in turn will affect the indus-
try development. Although neighboring rights was generated from the
need of interests’ distribution, how can it become to be an absolute
property right? As being in the same rank of publisher, why the
communicators can only enjoy the exclusive right as exclusive
creditor’s right? We need to think that whether the protection setting
as neighboring rights is reasonable, and whether there exist the le-
gitimacy of confirming such right. The analysis and comparison be-
tween neighboring rights and copyright provides the basis for legiti-
macy of neighboring right, and help to find the essential attribute of
neighboring rights.

The prerequisite of this dissertation is admitting that the tool
characteristic of neighboring rights system on interest distribution,
and not denying interest protection for investors in the process of
works communication. The tool characteristic on benift distribution is
common of property right, which has failed to highlight the charac-
teristic of neighboring rights itself. This dissertation is looking for the
real destination for neighboring rights, and the legitimacy of its sys-
tem. The legitimacy of using neighboring rights to protect the inter-
ests need to be built on the same basis as copyright system. The way
of systematic thinking leads to the direction of this conclusion.

This dissertation is divided into five chapters. The comprehen-
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sive use of historical analysis, comparative analysis and the analysis
of logical reasoning will lead the neighboring right to the orientation
of the right of copyright ownership.

This dissertation first introduces the emergence and development
track of neighboring right. Neighboring rights emerged in process of
expansion of copyright, including the content expansion of copy-
right.

The emergence of neighboring rights was in the period when the
technology development was driving rapid economic growth in various
countries. Competing interests of the rights conceal the nature of
neighboring rights. Being lack of the legitimacy, neighboring rights
has failed to secure foothold in the copyright system. In the process of
neighboring rights development, the international conventions pro-
moting role of Convention for the purpose of unifying international
standard of protection play an obvious promoting role, which is af-
fected by the integration trend in economic development. Whatever
reasons, there is a trend for integration on the protection objects of
neighboring rights in various contrives. This phenomenon shows that
different legislation styles of neighboring rights in various countries
do not mean that the nature of protection object in neighboring right
is diametrically irreconcilable.

Secondly, as to the different treatments for neighboring rights
in the author’s right system and the copyright system, we should
track back the emergence of the copyright concept and its develop-
ment history and explore how the legitimate concept of copyright es-

tablished and how is transformed during the development process. In
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the process of copyright’s emergence and development, operations
and mediations from interest groups also existed. But the justification
argument of copyright enabled authors to establish a strong dominant
position in countering publishers to compete in the interests of the
copyright system. Accordingly the conclusion is drawn that the legiti-
macy argument for neighboring rights in the copyright system is an
indispensable step not to be neglected. Because of the needs of eco-
nomic development and the prosperity of trade between countries,
the same process of international legislation has occurred in the copy-
right field. The unified trend of international legislation broke the
principle of domestic legislation in various countries. The differences
between the author’s right system and copyright system have been
narrowed, which reflect that the orientation of value of the two sys-
tems is in convergence.

Then, the perspective turns to the value orientation of the copy-
right system. Arguing from the right origin, pursue for the value of
the right determines the right must be legitimate interest through val-
ue judgment by private law. The copyright development process had
been deeply influenced by philosophy, which is also the important
reason why the copyright system and the author’s right system are
separated. However, following the continuous evolution of philoso-
phy, the two big camps of naturalism philosophy and utilitarian phi-
losophy which once were opposed against each other have emerged
the trend of integration. If we insist of naturalism philosophy or utili-
tarian philosophy alone in legislation, the legislative value orienta-

tion would have deviation. In the integration of the two systems, the
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copyright system values return to the origin, which create and pro-
mote knowledge and encourage the public interests, dealing with the
basic contradiction the two systems face together.

In the process of neighboring rights’ emergence, some basic
theories and concepts in order to reveal the essence doctrine of
neighboring rights have failed to expound the rights of ownership ef-
fectively. Judging from the constitution of legal relationship, there is
confusion in the subject and the content between neighboring rights
and copyright. Eventually we should return to pay attention to the at-
tribute of both right objects. The copyright’s object is work, whose
basic attribute lies in the original expression. Through analyzing the
basic categories of neighboring rights, we find the attribute of neigh-
boring rights’ objects is expression which is the common superior
concept to the object of copyright. However, the protection of neigh-
boring rights objects exists in both original expression and non — orig-
inal expression. In the systefnization thinking, the neighboring rights
object properties should be defined as the originality expression
which is the result of value judgment in order to ensure the unity of
the object properties within the copyright system. Under such situa-
tion, the traditional neighboring rights’ concept is disintegrated and
the new neighboring rights’ object is redefined.

After the characteristic of new neighboring rights’ object is de-
termined, the neighboring rights protection requires that its confir-
mation should have a relatively defined criteria. Recognized the in-
ternal constraints and external constraints in line with the mecha-

nism, neighboring rights have relative stability in the category of ob-
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ject, and it is no longer the fallback of the system for the non — orig-
inal expression. This dissertation proposes that the object enjoying
neighboring rights should be expressed in a set pattern in legislation,
which is relevant to the legislative model for works. After the confir-
mation standards for neighboring rights were established, we should
carry on the self — criticism to its existing category, and screen the
interests which should not be involved in neighboring rights to pro-
tect. In response to deal with the potential efcpansion of neighboring
rights, we should judge the rights and interests which want to join
into neighboring rights. Right belongs to neighboring rights . subject
should be recognized. If there only exist interests in need of protec-
tion, and isn’t provided with constitution of neighboring rights, the
interests shall be thoroughly rejected. For such interests should be

protected, but should be in a different and appropriate mode.
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