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Chapter 1 Introduction to Legal Writing

MAAI2E T E T AR, “ B REMEERIIE S 6. AR I A SR
e, B ENE B Lk, (ERERIEIESER I INER TR KRR —
WAE R B, EEBRAT , RAVEH B DN JE LG b R S A, L
XEHAEERAREETIFALBRPTIIERAEREXHBZ EW, BT LA A B3,
REBITH FETARSIETE O KEHE

WL B4 I B 22 Law Office Memorandum A3t (o
FIEARA IS R) 1 Briefs ITAHE BNE L. AHNEHALERANFHLEEEARZOR
IATHGR

Y — il 5 200 R BB A SR A A T R G ATEA U i 2k B T — € /Y
A, L AE I X LB B E , P RGR ) ORI — e R &l
ARiB%, B, 7RI GRE: OF COE M BRI R GE A A C R R BT
FEE MR IIEE S M. WEERA B X 868 T ), SR B T &%
PR IE SO XS 4R, TS H I LY 0E A G

feg i m kAR 58 W BA T EEE AR £, {E4E Plain English Move-
ment {8 I BGEZ S T , BT 5 AEOREEE MG 5 M-S0 Rk, 7R A
AEZHER, TR EBMERRNE , &R RS LI AE S MG S B BMMINIT. J15KR
R HHRRREAREAN A EEY . EAMEEEREELK C. Edward Good
AR 19 KSR ERERZEENEIR, HHEESE .

(1) Use an average of 25 words per sentence. (& AN F 8 F 34 F E &4 4 25 £4)

(2) A void putting too many messages in a single sentence. ( —/4N4A] F ¥ f E i H 4 4
AKERER)

(3) Put most of your messages at the subject-predicate position. (1% & E 12 & K £
HTFHEEMFDHALEH T HA)

(4) For variety or emphasis, invert your sentences. (& ¥ {# F 8] % 47, DL & H 78 8 =
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EaAXARENA)

(5) Use the art of subordination to smooth out choppy things. (i N\ B & # & # 4
F, U4 F T HRE)

(6) Avoid disrupting your sentences with thought-stopping gaps. (&4 FF EAELE
WANEER P EE, URFEXNER)

(7) Watch out for the rule of parallel construction. (& ¥ | IE # M F FATE M, #4T
XEE, EEER)

(8) Tabulate particular complex information. ( Xt 4F 7| & <t 12 B 34T 7] 2534 0, DL
18 5 1 W B )

(9) Hammer home your point with the powerful, versatile verb. (£ f 43 H 5. W&
FEhFE, UEEEREREAE)

(10) Use the verb to be only when you mean it. ( R& /> F 3777 “to be” & #, R F F
)

(11) Get rid of compound prepositions. ( AT & 1 i & & /-7 )

(12) Cut adjective, adverb, and noun clauses to other structures satisfying the same func-
tion. (REHFEEAA RIEBAGRLAM NG EHREEH, REABFEW)

(13) Prefer the active voice, but use the passive to satisfy certain objectives concerning
the identity or placement of the actor or the recipient. (R FEH FHEARA ,EEZEERX 4
HENPTEREREHEERARTEABAES)

(14) Favor short words over long, fancy words. (/27 & & F 437 . /N 1d] , 8 % 5 K37 |
R T)

(15) Use concrete words to paint vivid images in your reader’s mind. ( R &1{# f B 4K 7
LB AETERZBR)

(16) Use modification to trim down the fat in your language. (5 ¥ E# ATV EWHB K,
UEEEZFTARE)

(17) Use phrases to smooth out the choppy noun-noun modifier. ( & LL{# F &3& , UL %
HENALFABMN)

(18) Do not use too many negative expressions. ( FEF H T E W EE£kR%E)

(19) Be fair and nonsexist, but don’t be stupid. (4T X Z# & 51k 1] , 1€t F E % 5
TXEEHEK)
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“Lawyers in practice are generally judged by the final product they produce:the written,
negotiated text. Clearly ,in my firm, the first thing new lawyers will be judged upon is their writ-
ing. The fastest way to get ahead as a new lawyer is to be an able writer. The fastest way to fail
is to be a poor writer. ” :

Bryn Vaaler, Compositional Practice: A Comment on “A Liberal Education in Law,”
1 J. ALWD 148,149(2002). ®

From this,we can see clearly the importance of legal writing for the law professionals. The

general introduction to legal writing is as follows.
1. Definition

Legal writing is a special type of writing done by attorneys,judges, legislators and others in
law. The purpose of this writing is to communicate various legal rights,analysis,and legal duties
etc. Unlike regular writing,legal writing is technical and involves continuous dependence on cita-
tions , gives importance to precedence and uses special legalese that sounds very formal. There has
been a move to reduce such very formal style of writing and to make legal writing simple enough
for the layman to understand. However,one must remember that the purpose of legal writing is to

make a precise document and informal style may make a legal document’s intentions hazy. @
2. Features

Legal writing has three features: 1) Authority;2 ) Precedent; 3 ) Terminology. First, legal
writing values authority. In most legal writing, the writer must clearly cite the authority. This is
accomplished by a unique and complicated citation system,unlike that used in any other genre
of writing. The standard methods for American legal citation are defined by two competing rule-
books :the ALWD Citation Manual :A Professional System of Citation and The Bluebook:A Uni-
form System of Citation. Different methods may be used in other countries.

Second , legal writing values precedent, as distinct from authority. Precedent means the way
things have been done before. For example,a lawyer who must prepare a contract and who has
prepared a similar contract before will often reuse, with mere changes,the old contract for the
new occasion. Many lawyers use and reuse written documents in this way and call these reus-
able documents templates or forms.

Third , legal writing extensively uses technical terminology that can be categorized in four
categories : 1 ) Specialized words and phrases unique to law,e. g. ,tort, plaintiff, and recidivism.
2) Quotidian words having different meanings in law,e. g. , battery ( physical interference with
another person) , discovery ( disclosure of information by the opposing party in a lawsuit).3) Ar-
chaic vocabulary ; legal writing employs many old words and phrases that were formerly quotid-

ian language,but today exist only in law, dating from the 1500s; English examples are herein,

(@ http://raymondpward. typepad. com/rainman2/2004/12/the_importance_. html
@ http://ezinearticles. com/? What—is—Legal—Writing? &id =1223274
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hereto , hereby , heretofore , herewith , whereby, and wherefore ( pronominal adverbs ) ; said and
such(as adjectives).4) Loan words and phrases from other languages:In English, this includes
terms derived from French ( jury, breve,and voir dire) and Latin ( alibi, affidavit, de facto, quo-
rum , certiorari ) and are not italicized as English legal language, as would be foreign words in
mainstream of English writing.

These features tend to make legal writing formal. This formality can take the form of long
sentences ,complex constructions , archaic and hyper-formal vocabulary,and a focus on content
to the exclusion of reader needs. Some of this formality in legal writing is necessary and desira-
ble ,but when legal content must be conveyed to non-lawyers, formality should give way to clear
communication.

Many U. S. law schools teach legal writing in a way that acknowledges the technical com-
plexity inherent in law and the justified formality that complexity often requires ,but with an em-
phasis on clarity , simplicity ,and directness. Yet many practicing lawyers,busy as they are with
deadlines and heavy workloads, often resort to a template-based , outdated , hyper-formal writing
style in both analytical and transactional documents. This is understandable, but it sometimes

unfortunately perpetuates an unnecessarily formal legal writing style.
3. Categorization

Legal writing is categorized into two types:legal analysis and legal drafting. Legal analysis
can be predictive or persuasive writing, while legal drafting creates binding,legal text. In the U-
nited States,in most law schools students must learn legal writing;the courses focus on: (1)
predictive analysis,i. e. ,memorandum ; and (2 ) persuasive analysis, e. g. , briefs. Although not
as widely taught in law schools,legal drafting courses exist;other types of legal writing concen-
trate upon writing appeals or on interdisciplinary aspects of persuasion. @

Memoranda are documents that lawyer must write to analyze the merits of a case or a parti-
cular legal issue. Legal advice to a client is often based on a formal memorandum of law ,which is
a basic document of legal writing. It is usually written by a clerk or junior attorney for a more ex-
perienced attorney to predict what effect application of the relevant law will have on the client’s
situation. Senior attorneys use memorandum to determine what advice to give a client. The specif-
ic guide of writing memoranda is given in Chapter 3 (Law Office Memoranda Writing).

The brief is the formal document a lawyer uses both to convince a court that the client’s
position is found and to persuade a court to adopt that position. Briefs are similar to memoran-
dum in many respects,and many of the principles apply to briefs. Both must honestly state the
law , the facts of the case,and the reasons for their conclusions clearly and concisely. But briefs
differ from memoranda : Briefs argue ; memoranda discuss. How to write the brief is addressed in
Chapter 4 ( Basics of Writing Briefs) .

In addition, lawyers write many letters to communicate information to clients, to request

@ http://en. wikipedia. org/wiki/Legal _writing
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information from government agencies and other lawyers. All letters benefit from clear writing
and simple organization. How to write a legal letter is discussed in Chapter 2 ( Writing Let-

ters) .
4. Techniques

There is no one best way of tackling a piece of writing. People use a variety of approa-
ches. Sometimes the same individual uses different ways of dealing with different types of writ-
ing. You need to experiment with the way you find best for you.

4.1 Planning

Time is money, you cannot afford to spend time on repeated rewriting and revising materi-
al which has been poorly planned in the first place. Plan, Write, Revise is a logical approach
that fits well with the problem—solving nature or legal work. It is a straightforward strategy that
is easily grasped by students who may not have had a very methodical approach to writing in the
past.

Planning is the key to effective writing. Consider the available time, and divide the task
into manageable sub-tasks. You may need to decide who your readers are and what they need to
know. By default, assume you are writing for a lawyer without detailed knowledge of the topic
under consideration.

The most important stage is research. You need to prepare your writing by collecting infor-
mation. Make full use of printed and electronic documents to find relevant sources. Make notes
about your sources, including an accurate reference complying with the rules set out in this doc-
ument. Always remember you are the only person who is responsible for the accuracy of these
references. Quotations must be enclosed in quotation marks( “...” ) and must have a pinpoint
reference ( page or, if available , paragraph number) . Short quotations can be included naturally
in the text,but anything that runs for more than three lines should be separated from the text in
an intervening paragraph and indented from the left hand margin. Large numbers of long quota-
tions should be avoided. Make sure you are aware of and comply with the rules against plagia-
rism. If the quotation is not attributed, it is kind of plagiarism.

4.2 3Cs

You’d better adopt the three Cs as your starting point. Be Clear, Concise, Correct,
which means .

(a) use frequently used words and phrases instead of infrequently used ones ;

(b) avoid clumsy and inelegant words and phrases;

(c¢) prefer verbs to nouns;

(d) use active verbs instead of passive;

(e) omit redundant words and phrases;

(f) prefer specific words to vague words and phrases;

(g) avoid using jargon and technical terms unless there is no alternative; and

(h) avoid long and complex sentences.
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4.3 Plain English

The writing and setting out of essential information in a way that gives a co-operative, mo-
tivated person a good chance of understanding the document at first reading, and in the same
sense that the writer meant it to be understood. @

Campaigns to promote ‘Plain’ speaking and writing developed in Britain and the USA in
the late 1970s as a method of attacking the over-complicated language used by government, lo-
cal authorities and businesses to communicate with the public.

Opposition to plain English documents has come largely from the legal profession, which
fears the risk of ambiguity and increased litigation they foresee could result from movement a-
way from the tried and tested legal formulations. Nevertheless, lawyers now accept that simpli-
fying grammatical structure, adding punctuation and eliminating archaic and Latin expressions
will save them time and money and simplify their job because their documents become more in-
telligible.

4.4 Discrimination

Please pay close attention to the following terms that are often misused in legal writing:

Abandon/relinquish/renounce

XEMAHAE I GRFEH B . abandon F BRI A RS S JE R T KF
PR, HAKEAREEKZE o relinquish & X, A7 F T8 BR800 7 55 9 7K
¥, WR/ARHIE, renounce NIT5 H B IEXEABFFRE

accrue/incur

accrue K, EH FRA — N PURIE ML R ; incur B, EH RAA —MHMK A
H S E, LB BT S e %, Bin: A’s failure to perform the contract caused B

to incur [ not accrue | losses of over a million dollars.

allude/refer

to allude BE {38 e 3 535 , R BL 2 [A] £ refer to (4 J2) X 45, T B 45 B & W — 14
#H,

and/or

R and/or G54, A BERIEZM BB, EH P and 2 or BLEEKHE
BRAERE ., MRRNAEEHIRME, 'TLAEEF A or B or both 454,

#5411 : A misdemeanor is punishable by a fine of up to $ 700 or 90 ays in jail or both.

A BE 171 5 AL “ A misdemeanor is punishable by a fine of up to $ 700 and 90 days in
jail. " T AP=AAL MR, B AR HE A FH 8 and 5 or A fEYE, “ A misdemeanor
shall be punished by a fine of $ 700 and 90 days in jail. ” F& /R X~ 54 [A] if B R 511 4 &

assure/ensure/insure

to assure J&fiF #) % & ;. The defendant’s lawyer assured the court her client would be
present at the hearing.

@ Cutts, M,. Plain English Guide ( Oxford: Oxford University Press, 1999).
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to ensure B, to insure £ I FF 4 % 4 : To ensure [ or insure | the defendant’s appear-
ance at the hearing, the court ordered bail set at $ 100,000.

ability/ faculty/ capacity

=AEERA RESI & o ability BGE 18 KA SUE KT 68 1, U8 SCiE ik
BATABIBES ; faculty FEZIEFERFFIRAT N KIREE Sy, TE B R Al #8 L R X FEF 12
HEER IR BRI BE ] ; capacity 23R/ TE R B M B B i —Fh A, SOFEAS

because/since/as

HRXREEEBGHEFRATE/ M, because BEEEHEH HMERMHHER LA,
since AR because [7] X ,{HFERT [B] F SR KR AR IENR because HRAE HEERE, as
il because WANRERE R B, I as BR T RR“B A" S0, thA while (Fi------ [] B ) B
when (24------ B ) #) B L . “ The court enjoined the demonstration as the demonstrators
entered private property. ” ( 24/ B AFMAEEET, B2 1F X TR BB S, ) for A
AEFN because BEREAN, A for B4 4E — i) Wi JE B iR R FH . in light of (4R
#%) . being that ([K#) . due to the face that ( l§ FEHILZ-- - ) fil in view of the fact that
(AT WFEEL) BREA“HA"HWEE ,HE AR because HERIIE H iR miA f1iF
KERKR

The reason --- is because( --+-+ FHARE K- ) XFVE R %, W E K The reason ---
is that( B &------ ) o Ifii The reason why (i A faf------ ) R K Z 2411 : The reason why
the statute does not apply is because a skateboard is not a motor vehicle. 0] 5 fi{, : The rea-
son the statute does not apply is that a skateboard is not a motor vehicle. {H jit,/%] 524 0] DA FH—
AN TR ] (1) 18] because 31k : The statute does not apply because a skateboard is not a motor
vehicle.

dicta/dictum

dicta J& dictum ( W) R BOL X, BUEUR BB A5 1 B W FRR D B0E B A 5
W, BT LA dicta 020 BREZ 0 h iRl #E RO Al A o

5141 : The court’s dicta in this case have no effect on the traditional rule of fraud in this
state.

dictum Fi a8 % AT ZA % id 17 : The court’s statement in Hill quoted by Appellant is
dictum [ not a dictum].

disinterested/impartial/unbiased

disinterested & A“ /v )" ,impartial ,unbiased 1 #R A “ /AT " B HE SR i disinter-
ested I} 7 BEIRIN A /2 uninterested ( A JEISER I ) 1R E

first/ firstly

XPANAERR B — T MR (B 25026508 SUHE A first, second, i A
Zd ] firstly , secondly 5§, i HIEAZLL First of all Frif—MaF, KA 238 ik fis 4,
¥, BAGVRSBR R B

guilty/innocent/ liable

guilty A 3R 0, BINE AT, B AORIS AR L K e A M TR, AEA guilty X 44
KA LLAE RS R4 N T EE EETRAE BN, X iH 22 A liable, The jury found Dr. Garrote
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guilty of malpractice. 3 2 ¥, : The jury found Dr. Garrote liable for malpractice. 5% iji: The ju-
ry found Dr. Garrote had committed malpractice.

TEE R, guilty f52 RIAS & innocent JGEE Y, T & not guilty.

imply/infer

to imply J&[H]H2 A (HE /R AR to infer J& H—MMIEHER T 458, 2 HEW™ M E R
XA AT B . WA SAESRK implies, MWUT ARBBEH infers.

motion/move

VIR A RFEH moves(1H3K ) B makes a motion (2 —MEK) . FIRHFH AR
4> motion for sth. , K2} motion H F{E£& 1], TFIA Y453 A AL move the court for sth. ,
A court (#: B¢ ) A BEYE N move ) B #3210, Ff LA B 4 ;X A % 15 : moved that the court
grant sth. (BRI T o)

prove/show

AR proved (FESE) Y : “M can prove the light was red. ” (M BEIFSE 240 24147 ,)
M2t 4516 (legal conclusion ) AN RE#EIE BT , B 458 8k shown (BRIR) #Y: “S can show
[ not prove ] section 2—209 was not designed to cover her situation. ” (S §82% B ith i) 175 . A
IE %5 2—209 3K, ) has proved ( & & ESE ) (¥ FI¥: L has proven( & BUESE ) B AL
HYLIE R FEIA : “The State has proved [ not proven] S was at the scene of the murder. ” (%M
EESE S FR M MAE AT )

said/ stated

B Ry B RIAFE AU said, [ said B IEXMBFRIE R stated (iR ) . HTF
B3 B AERA EA SR E B XU R FHINZE, FTUAER X 2 said Bl
Mo

admitted ( 7KIN ) : DERE S T BEIE & L) .

advised ( BE1) : 45 B 45 BB,

alleged ( FEFR) : R UL B RPAUE L I F

asserted ( 35K ) : 58 ) el K AH AR PS5

claimed (HRHEAUF]) BER : FERRIL S AR R F ok H

contended ( BHE ) : FELA L BRiR—FI 23,

disclosed (¥ ) : 3R U8 SEHT A 1F 24 21 i 17 AR AR5,

indicated (it} ) : [ 3B A He Vg M F

informed (G 1) : fZiA15 B AN S A —AE#E A,

represented ( %7 ) : EIRILF R ELH, B RA X HIEA ZHENEY

revealed (#5588 ) : LA B RIA BB S,

stipulated (YFBA ) : 7RI BE EXTREFRIRF R

testified ({F1iE) : 75 8 A 2 i) (0] & %

BN X B iR ) 3l 4% R X, 20 allegation, contention, stipulation 2532 & FH

MIRBR B C BRI S 3BT B TE B, AN E A FH alleged, asserted , claimed B¥, con-
tended , K 23X SE a1 B K E ULTE & BT UL . BT A MARIBRIFIA S — BB S
2 {8 P X 263R] , X 7 alleges (PR ) JE3 , (AR 24N states (iR ) 5,
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the fact that/true facts/fact

HHRYGESE P ER B R A the fact that(FILR----) ,HAARFLEFH S
5B S . FTLAVRRL % R TE the facts A5 KITEOL T the fact that X
AEiE.

540 : The fact that the court gave a limiting instruction prevented the jury from being un-
fairly prejudiced by the evidence.

iR /A S DL (g A the fact that: The court’s limiting instruction prevented the
jury from being unfairly prejudiced by the evidence.

JUK ) despite the fact that (SR XML ) AT although ( B 4R) B,

true facts ( ELSZ 53K ) 38 W BOA N BB, N RA“ H” 3L, B4 “ B HHE,
SRV T XU AR AR R S S RRAS o BR DA U5 B L4 A RE AR R FL A , T LA AT 46
FRITARE X3 true facts( their facts ffi 13X 77 B SE) BR5 —J7 HY facts BB/, HIEVF
AR facts fURH) 2 alleged facts (FFRII L) o BT LABLLEIT 4R the really true
facts ( FLIE S HS0) KPR T 7 B8 a3 SR S A 1) P BT B 3 T A AR AT B Wi o
i facts SRR “FEL"

4.5 Spelling

English spelling is difficult because words are not always spelt as they are pronounced.
There are two main reasons for this. One is that the spelling system introduced by the Normans
was mixed with the system we used before the Norman Conquest. The other reason is that spell-
ings have generally not changed, while pronunciation has.

Some people see poor spelling as a sign of intellectual incompetence. Since there are so
few rules, however, learning to spell involves memorizing rather than exercising your intellectu-
al skills of judgement, discernment and reflection. Poor spelling may make your reader think
you are uneducated, incompetent or unprofessional. Be sure to use a dictionary or spell check-
er.

advice, advise ( Z1i¥)

advice J& 4414 , advise J&3fid .

appealed (_LiF#Y)

appeal 13 K PF4 S appealed, I —~ 1, i A~/ appealled,

capital ( H#B; % &) , capitol ( EEMIUESK/E)

FEERGAE , capital B 5 BSR4 R, 18 R BREILAMB I B ™ capital HLES
WA E— R AR , 7 B2 involving death or carrying the death penalty ( # 36T
A THEI]) , 14 S capital punishment( #Eff]) ,a capital offense( FESE)

causal (JRE#)) , casual ( {&RH])

causal 7 JE & relating to causation or a cause( I B X BRI AENEHEERX), BE
AEH causal ) u Fl s BT 7 1B, 75 WK 2248 B3 — M1 casual , BB “HAK .

comparative ( LE32#)

Hi$R comparative negligence ; comparative fault( #H%f 132k ) comparative law ( HL883: ) Fl
comparisons ( H#) A 5%, {HZAE comparative (1, r JFHIKF R a, TIAR i,
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council (#1751 £ ) , counsel ( 1)

council J&—/MEEENLM , 182 city council (I 4) . counsel 2447 d] Ff & “ AUl i)
78 ;the right to counsel (I REITAIALF) , i counsel 4 Ffia] AR i B IR o

complement ( %M 3E ) , compliment ( #%4E )

to complement J&“ b 75" ) 7 & . “ The regulations complement the statue. ” (X >4l &
KT T XAES o) M A FHASLE AT compliment (Z27K ) T B, T(FR ) BT AR T o

defendant ( #%5) , respondent ( #45)

PR independent ( 7137 /) ) AN ], independent L) ent 45, 1M defendant j2& LA ant 45
TR respondent 4 FH /X% appellee (#) ., respondent f} defendant —#E#RHE ok
s . SR, 5 defendant fPFEEA A, respondent S LA ent G5

forbear ( 52 H -+ ) ,forebear ( $85¢)

forebear J&“#56” MR , M 1E & [F¥E+ forbear & FEHl------" MER, BHE5
il xoF e A O, 3 T R R AR IRIA . MR R AR refrain (FH]) B, AN EHE for-
bear iR Pt ¥, forebear,,

indictment ( =45)

BARIX A & IR inditement 1R, (HPFEREA R

its(ERY) ,it’s(ER

its JRFTA . ivs & it is(E) WEEK . MASHEEREETHR ivs X4MA, H
HEIEXRERBETRE ZAE LM,

lead ,led ( 5| &)

read fid 2302 read ,{H lead i 302 led, HEE TR,

liable ( A H Z R RIER) , libel (HEBFRISLF)

i—> A liable /R N RFH FMEAETE, libel ZABVERIEAHESS K T
H,

occasion ( 354 ) , occurrence ( & 4 ) , omission ( 2 g )

B =AM S E— 4kl , B K F R ERE M ZE R, occasion 5 —/~F
B e EE K, M AFEE s WA, omission 35 AN FEE s BE K HE—NFm
W4 . occurrence Fl occurred , {ijf5 H§1~FBF ¢ B r #BE S H BUMIK .

paid ({13K)

paid XX KER /T S H Y S AR AEE EEM, pay M XX E paid, K&
payed, AZ[H payee( KA ) ,payor( 13K A ) 5 note payable ( . fs S8 ) M4 pay it
AP payed,

parol ( 03L& #¥) , parole ( {&¥F)

parol J&— ML EA , BB JE oral (I3RR)) , )& parol evidence rule( T3k EHE RN ) o
1E parol FIFRINE e, MEMT AN, 2B HER,

personal (> A#YJ) ,personnel ( 53 T )

personal J& private (FA A ) (B . personnel J& employee (R 51 ) & .

plead ( ##37) , pleaded

— i plead (33230 & pleaded : “ The defendant pleaded guilty. ” (45 H ¥ 17 A



