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Unit One Legal Systems

Words and expressions;

legal system - common law precedent civil law

code Roman law panel Congressman
competition law public and private  international law comparative law
litigant practitioner system-builder problem-solver

I . Spot dictation. Listen to the passage carefully and fill in the blanks with the
words you hear.

In England, the legal system is based on . Over the centuries, English
judges have unified and developed laws using a system of and established
practice. By contrast, in the rest of Europe, civil law forms the bases for most legal
systems. Civil systems generally feature a setting out basic rights and du-
ties and in some cases, can be traced right back to . In 2004, the unrelia-
ble evidence set out to explore the differences between the two systems. Here’s the
presenter Clive Anderson, introducing his of experts.

(Anderson) To discuss laws, common and uncommon, civil and uncivil, I'm
joined by a Congressman Simon, one of the English judges in

. Hue Massa is a barrister specialized in EU ,

He’s appeared in cases involving European Commission. Prof. Bessel Maxis, who has
joined in our program before, is a leading expert on . Prof. John Bell is
another distinguished academic expert, currently professor of Lord Canterbury College
of Cambridge. Welcome a distinguished penal. Prof. Maxis, an ordinary person,

maybe an ordinary , to recognize the differences of the court on historical

s 1 ¢



bases of civil law or common law.

(Maxis) I would put it in this way. Our concept of the law, the people who tell
us what the law is in the continental European systems are the academics of the uni-
versities and in the common law systems are the and the judges. That’s
very important difference. Because academics go for system, logic, structure and the-
ory and therefore tend to be system-builders while our lawyers are practitioners. They
look for the problems and they try to find the right remedies. So they are problem-
solvers.

( Anderson) What are the differences between the ways a town or city might de-
velop England using old rules and gradually building up one supposed to be a new
town which is laid up on a great pattern?

(Maxis) Yes, I think it is true to say that our system has developed without the
kind of structure that the European systems have from the beginning largely for the
reasons you said they inherit from Roman Law. But these differences are being a ten-
uated practice, and gradually, I think, will all move together. Let’s give a take. We

are adapting to their ideas and they are taking many of ours.

II. Listen to the passage again and decide whether the following statements are
True or False according to what you hear.

1. English legal system follows the common law tradition, which was based on case
law.

2. The source of law in civil law system is the legislation, which is also part of the
source in the common law system.

3. There is tendency that civil law system and common law system learn from each
other and the feature of one legal family is accepted by the other.

4. Judges play an important role in interpreting the law in the common law system the
same as what law scholars do in the civil law system.

5. In the civil law jurisdictions, judges may not make principles as their equivalents

do in the common law systems.



Common Law v. Civil Law Systems

By Judge Peter J. Messitte

The two principal legal systems in the world today are those of
civil law and common law. Continental Europe, Latin America,
most of Africa and many Central European and Asian nations are
part of the civil law system; the United States, along with England
and other countries once part of the British Empire, belongs to the
common law system.

The civil law system has its roots in ancient Roman law, upda-

ted in the 6th century A. D. by the Emperor Justinian and adapted

in later times by French and German jurists.

The common law system began developing in England almost a
millennium ago. By the time England’s Parliament was established,
its royal judges had already begun basing their decisions on law
“common” to the realm. A body of decisions was accumulating. A-
ble lawyers assisted the process. On the European continent,
Justinian’s resurrected law-books and the legal system of the Catho-
lic Church played critical roles in harmonizing a thousand local
laws. England, in the midst of constructing a flexible legal system
of its own, was less influenced by these sources. It never embraced
the sentiment of the French Revolution that the power of judges
should be curbed, that they should be strictly limited to applying
the law such as the legislature might declare.

After the American Revolution, English common law was en-
thusiastically embraced by the newly independent American states.
In the more than 200 years since that time, the common law in
America has seen many changes — economic, political and social —
and has become a system distinctive both in its techniques and its

style of adjudication.




“Judge-made” Law

It is often said that the common law system consists of unwrit-
ten “judge-made” law while the civil law system is composed of
written codes. For the most part, law in the United States today is
“made” by the legislative branch. To some extent, however, the
judge-made law analogy is true.

Historically, much law in the American common law system
has been created. by judicial decisions, especially in such important
areas as the law of property, contracts and torts — what in civil law
countries would be known as “private delicts. ” Civil law countries,
in contrast, have adopted comprehensive civil codes covering such
topics as persons, things, obligations and inheritance, as well as
penal codes, codes of procedure and codes covering such matters as
commercial law.

But it would be incorrect to say that common law is unwritten
law. The judicial decisions that have interpreted the law have, in
fact, been written and have always been accessible. From the earli-
est times —Magna Carta is a good example — there has been leg-
islation,” what in civil law systems would be called “enacted law. ”
In the United States, this includes constitutions ( both federal and
state) as well as enactments by Congress and state legislatures.

In addition, at both the federal and state levels, much law has
in fact been codified. At the federal level, for example, there is an
internal revenue code. State legislatures have adopted uniform codes
in such areas as penal and commercial law. There are also uniform
rules of civil and criminal procedure which, although typically
adopted by the highest courts of the federal and state systems, are
ultimately ratified by the legislatures. Still, it must be noted that
many statutes and rules simply codify the results reached by com-
mon or “case” law. Judicial decisions interpreting constitutions and
legislative enactments also become sources of the law themselves, so
in the end the basic perception that the American system is one of
judge-made law remains valid.

At the same time, not all law in civil law countries is codified

in the sense that it is organized into a comprehensive organic, whole



statement of the law on a given subject. Sometimes individual stat-
utes are enacted to deal with specific issues without being codified.
These simply exist alongside the more comprehensive civil or penal
codes of the system. And while decisions of the higher courts in a
civil law jurisdiction may not have the binding force of law in suc-
ceeding cases (as they do in a common law system), the fact is
that in many civil law countries lower courts tend to follow the deci-
sions of higher courts in the system because of their persuasive argu-
mentation. Nevertheless, a judge in the civil law system is not le-
gally bound by the previous decision of a higher court in an identi-
cal or similar case and is quite free to ignore the decision altogether.
The Concept of Precedent

In the United States, judicial decisions do have the force of
law and must be respected by the public, by lawyers and of course,
by the courts themselves. This is what is signified by the “concept
of precedent” , as expressed in the Latin phrase stare decisis —“let
it [ the decision ] stand”. The decisions of a higher court in the
same jurisdiction as a lower court must be respected in the same or
similar cases decided by the lower court.

This tradition, inherited by the United States from England, is
based on several policy considerations. These include predictability
of results, the desire to treat equally everyone who faces the same or
similar legal problems, the advantages to be gained when an issue is
decided that affects all subsequent cases and respect for the accu-
mulated wisdom of lawyers and judges in the past. But it is also un-
derstood that primary responsibility for making law belongs to the
legislative authority; judges are expected to interpret the law, at
most filling in gaps when constitutions or statutes are ambiguous or
silent.

Thus, there are important limiting features to the concept of
precedent. First and foremost, a court decision will only bind a
lower court if the court rendering the decision is higher in the same
line of authority. For example, a decision of the U. S. Supreme
Court on a matter of constitutional or ordinary federal law will bind

all U. S. courts everywhere because all courts are lower and in the
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same line of authority as the Supreme Court in such matters. But
decisions of one of the several U.S. Courts of Appeals — the inter-
mediate federal appeals courts — will only bind federal trial courts
within their respective regions. Decisions of a state supreme court
on the meaning of a state law where that court sits will be binding
everywhere, so long as the state court’s decisions do not conflict
with constitutional or federal statutory law.

American judges tend to be very cautious in their decision-
making. As a rule, they only entertain actual cases or controversies
brought by litigants whose interests are in some way directly affect-
ed. In addition, judges usually decide cases on the narrowest possi-
ble grounds, avoiding, for example, constitutional issues when ca-
ses may be disposed of on non-constitutional grounds. Then, too,
the “law” that judges state is only so much of their decision as is
absolutely necessary to decide the case. Any other pronouncement
on the law is unofficial.

Another important limiting feature of the concept of precedent
is that the later case must be the same or closely related to the pre-
vious one. Unless the facts are identical or substantially similar, the
later court will be able to distinguish the earlier case and not be
bound by it.

The highest court of a jurisdiction, e. g., the U. S. Supreme
Court for the United States or a state supreme court within its own
state, can overrule a precedent even where the facts of the later
case are identical or substantially similar to the earlier case. In
1954, for example, in the famous school integration of Brown v.
Board of Education, the U.S. Supreme Court overruled an analo-
gous decision it had rendered in 1896.

But such direct over-ruling is not common. What is more likely
is that the high court, by distinguishing later cases over time, will
move away from an earlier precedent which has become undesira-
ble. But for the most part, the long standing precedents of the high
courts remain.

Common Law v. Civil Law

Apart from these features, there are a number of institutions



