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Abstract

The 911 incidence following with the outbreak of SARS in 2003 and the
outbreak of bird flu in 2005, caused worldwide panic , the interdependence
that globalization played in the deepth developing world has become increas-
ingly obvious in recent years, one of the most prominent feature is that govern-
ment of each county alone can not deal with a series of big issues ,including
terrorism , trade liberalization, economic integration ,infectious diseases ,and
global environmental problems such as climate change, so the need of collabo-
ration of countries and unified international decision making to response inter-
national public issues emergences, which attracted attention of scholars home
and abroad gradually .

Decentralized domestic regulation and management can barely deal with
these consequences ,therefore, kinds of transnational regulatory system or reg-
ulatory cooperation has be established through international treaty or informal
network of inter-governmental cooperation, leading many regulatory decision
transfer to global level from domestic level .Moreover ,the specific content and
implemention of these regulations is completed by transnational administration
organization that implement management function but do not directly controlled
by domestic government or legal system . Meanwhile ,the sovereign state re-
mains the basic structure of international relationship , many scholars hold

deep-rooted skepticism on the formulation of so-call global governance ,which
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in practice reflect in conservative and skeptical attitude on decisions making
beyond country territory , anti-globalization activists active outside of various
international conference , many people think that globalization and the action
beyond country border diminish the democracy ,sovereignty and autonomy of
management of sovereignty country .But there are kinds of problems exit in the
exercise of transnational administration organization’ s power ,such as the lack
of democracy , participation, accoutbility and so on .The article endeavors to
look through problems mentioned above in the perspective of administrative
law. Just like domestic policy makers and administrative law scholars’ action
of establishing rules and procedure to enhance the legitimacy of administrative
organizations ,an international trend of administrative law begins to emergence
: which is to finger out first principles of administrative law in order to correct
issues of multinational level , like lack of democracy ,legitimacy ,and ac-
countability .This international trend not only reflects more regulatory standard
of supranational governance, but also to ensure that transnational regulatory
organization must take basic administrative procedure to obtain better effect |,
and enhance public confidence in they choice and policies proposed .
Therefore ,internalization of administrative law as quoted in this article,
refers to a transnational regulatory system come to formulation because of the
fact that interdependence has become commom in global scale, and the need
of international cooperation and the resolution of international public issues
that cross country border, it also refers to a law development trend and process
originally belong to the expansion,interaction, and intergration of domestic ad-
ministrative law system, being global prevalent and the mutual penetrate with
international administrative law system, in the era of globalization and global
management ,as well as the process of pursuing and making effort to realize

international rule of law. As basic research, this article focus on the legal phe-
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nomenon and trend and internalization of administrative law and series of basic
issues of formulating international administrative law, follows such argument
where does internalization of administrative come from? What is the effect?
Where to go? The illustration about this including the introduction ,conclusion
and five chapters, introduction the demonstration of the overall research back-
ground, the demonstration of fundamental concepts ,the status quo of existed
research , analysis structure and other basic content. The conclusion gives the
summarization of this research and author’ s own views and opinions
concerning the countermeasures ofChina against the challeges of internationali-
zation of administrative law. As for the other five chapters, the content is as
follows :

Chapter 1  Theoretical Basis of Internalization of Administrative Law

The proposition of internalization of administrative law, or any “interna-
tional administrative law” which has the familiar spirit and core as domestic
administrative law has always be controversial, therefore, it is essentially nec-
essary to find strongly persuasive theoretical basis for it, in this chapter there
is an opinion that global governance, internalization of law and international
rule of law theory are the theoretical basis of internalization of administrative
law. The reasons why these three theories bear significant importance to the in-
ternationalization of administrative law are as follows: firstly, the former can
be considered as a supranational action from a broader perspective ; secondly,
the latter demonstrates that some concepts and terms such as the concept of
rule of law have showed the trend of “exceeding” national boundaries in the
era of globalization. Therefore, they naturally become the theoretical
foundation of the internationalization of administrative law. This chapter en-
deavors to illustrate these three theories. This chapter contends that global gov-

ernance is the highest form of internalization of new public governance, while
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internalization of administrative law is the legal respond of global governance,
or legalize form of global governance. The proposition of global governance is
logical starting point and theoretical foundation of why administrative law as a
domestic public law can cross the boundary of sovereignty.

Chapter 2 Practical Cause of Internalization of Administrative Law

This chapter concentrates on internal and external causes which acceler-
ates the internationalization of administrative law directly. In terms of reality,
the emergence of public problems, the expansion of regulation in economic
globalization, the pursuit of good governance resulted by the development of
civil society, as well as the development of NGOs, all contribute to the reality
motivations for internationalization of administrative law. Global public issues
can not allowed any country all over the world stay out of the situation, more
thorough communication and cooperation among different countries are neces-
sary to tackle this issue via the way of global governance. The emergence of
global civil society leads to the public demand of global citizens’ participation
in the international administrative regulation and administrative services,
which have powerfully rebuilt the subject structure, the operating structure
and the supervision and accountability structure of international public regula-
tion and global public services. International NGOs are playing an extremely
significant role in the contemporary society, the expansion of its function is
where government and formal inter-government organization can not reach ,the
drive on internalization of administrative law is mainly about the participation
in the global governance of international NGOs.

Chapter 3 | Manifestation of Internationalization of Administration Law

In the context of traditional administrative law, subjects of
administration,, administrative actions, administrative counterparts and admin-

istrative remedies .and other issues are the most basic concepts of
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administrative law, which constitute the main structure and core content of ad-
ministrative theory. This chapter is about how to achieve “internalization” in
categories such as the concept of subjects of administration, administrative ac-
tions, administrative counterparts and administrative remedies etc and its man-
ifestation.

The internalization of subjects of administration reflects to be “subjects of
international administration” with significant transnational characteristics in
some extent and scope. As for the manifestation of subjects of international ad-
ministration, most of them are official inter-governmental international organi-
zations, and in certain circumstances NGOs and national organizations can
also act as subjects of international administration. Internalization of adminis-
trative actions include two aspects: firstly, national administrative actions are
connected with foreign interests, that is, the internationalization of national
administrative actions; secondly, the administrative actions were taken by
subjects of international administration to deal with international public
affairs, that is, the internationalregulatory actions.There are some demonstra-
tions concerning the internationalization of administrative actions, such as the
extraterritorial effect of administration (from national to international) , the e-
mergence of international regulatory actions, the diversification of
administrative actions ( from public actions to public and private actions) ,
etc. The types of the status of administrative counterparts include the interna-
tionalized status of the administrative counterpart’ s status which was originally
subject to national domain, the status of formal inter-governmental
international organizations between countries, as well as the counterpart status
of international NGOs. The basic foundation for internationalization of adminis-
trative remedies lies in the establishment and development of the concept of

basic human rights, the possibility of the injuries suffered by the subjects of
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international administration. Essentially, the key issue concerning the interna-
tionalization of administrative remedies is to ensure the accountability of ad-
ministrative subjects who are entitled to the powers of international public reg-
ulation, and the criteria and standard of the accountability. The scope of ac-
countability is an extremely complicated issue as well, which includes the ac-
countability of sources of powers, the accountability of the procedures of enfor-
cing the powers, and the accountability concerning the results of the enforce-
ment of the powers, etc.

Chapter 4  International Administration and its Classification under
Global Order

The premise concept of international administrative law is the exist of so-
call “ international administration ”. This article attempts to divide
supranational administrative regulation into six major forms; internal adminis-
tration of international organization ; administration of formal inter-
governmental organization ( take the United Nations 1267 committee and
Office of the United Nations High Commissioner for Refugees for example ) ;
administration of private mechanism international organization ( take World
Anti-Doping Organization for example ) ; administration of Public-Private
mixed international organization (take Codex Alimentarius Commission for ex-
ample ); transnational network administration implemented through
cooperation of national officials ( take Basel Committee on Banking
Supervision and International organization of securities commission for example
) ; foreign administration of domestic authorities (take “India, Malaysia, Pa-
kistan and Thailand v. U.S. ban on shrimp and shrimp products imported
case” as the analysis example ). In fact, every form contains a large number
of transnational regulatory organizations, the author just focus on the selected

most typical transnational regulatory organization to elaborate. What has to be

11
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stressed is that this classification is relatively ideal and just to facilitate the re-
search. In practice, regulatory organizations do not have most distinct classifi-
cation, or being overlapped with each other.

Chapter 5 the Emergence of International Administrative Law and the
Basic Issue of International Administrative law

This chapter endeavors to analyze the inevitability of the emergence of in-
ternational administrative law, and, on this basis, to illustrate a set of funda-
mental issues concerned with international administrative law which is consid-
ered as a brand new legal system. Internationalization is a trend as well as a
dynamic process, and the result of its development is the emergence of an
“international administrative law” system which bears relatively independent
significance. In perspective of the internationalization of administrative law,
global governance can be considered as a kind of supranational administrative
action, and it is on this basis that conceptions such as international adminis-
trative actions, international administrative subjects ( executors of power) ,
and international administrative counterparts have come into being and estab-
lished their relatively distinct foundation in the process of internationalization
of administrative law, and an “international administrative law” system is e-
merging whose hierarchy of rules is becoming increasingly evident.

The concept of international administrative law has already showed its ex-
istence in the history, whether it is in the domestic or international academic
circle. However, it is interpreted by various scholars at home or abroad with
different implications, most of which are of limited value and inappropriate in
the reality of globalization. On the other hand, there are some initial opinions
which are pioneering and have a historical insight, and the author tries to re-
vive the broad implications of those opinions in the reconstruction and determi-

nation of the concept of international administrative law. Based on a thorough
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study on the opinions of past scholars at home or abroad, the author attempts
to point out a simple definition for international administrative law in a broader
sense by adapting to the reality of globalization; international administrative
law refers to the legal regulation concerned with the enforcement of transna-
tional or international administrative powers, which is a demonstration of the
rule of law of global governance. The concept of “law” proposed by Hartian
positivism is applied to commence the analysis on international administrative
law, and a preliminary illustration of the characteristics, sources, elements of
regulations, and categorization of international administrative law as an inde-
pendent field of law is also provided. The concept of international administra-
tive law is the foundation of international administrative legal system, and the
reconstruction of the concept may hopefully facilitate a systematic and further
study of the brand new legal system, which can help build a more refined in-
ternational administrative legal system and promote more effective counter-
measures against various tough issues encountered in international administra-

tive relationships.
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