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Abstract

Market adjustment and state intervention are the two
main mechanisms in the allocation of resources and coordi-
nation of economic activity, but they are possible failure.
Policy makers and scholars always study the problem that
how to reduce the failure probability of two mechanisms,
especially state intervention mechanism. In the western
state intervention mechanisms, there is a new intervention
model that different from traditional rigid intervention,
namely contracting state intervention. Its core content is
that controlling and regulating subject contract with control-
ling and regulating receptors to achieve intervention tasks.
This relative flexible intervention attaches importance to the
subjectivity and activism of the receptors, it can create in-

tervention atmosphere of relative harmony, and to some de-



Abstract

gree it also can solve the problem of “double failures” which puzzles every coun-
tries. Contracting state intervention originated from America, settlement system
of antitrust law enforcement became the beginning of the new model. After Amer-
ica, allowing the law enforcement agencies and alleged monopoly operators to set-
tle the dispute becomes a common practice in many countries. The appearance of
settlement system of antitrust law enforcement, is an inevitable outcome that pub-
lic-private rights counteract opposition and public-private law gradual integration,
but also is an inevitable requirement for economic development and evolution of
economic legal system. In addition, the system has profound philosophical and
cultural bases, accords with the economic logic of economic development; it also
is the inevitable choice to overcome the uncertainty of antitrust rules and difficul-
ties of antitrust law enforcement.

Because of legitimates and advantages, China’s “Antitrust law” has intro-
duced the system basing on EU’s commitment system. At present, the research
findings about settlement system of antitrust law enforcement are very little in our
academic circle, there are many deficiencies in the provisions of “ Antitrust Law”
and it’s implementing rules. Furthermore, it does not exit any case of enforce-
ment settlement besides Concentration of Undertakings. In order to broaden and
enrich the theoretical findings about antitrust procedure system, improve settle-
ment system of antitrust law enforcement, and enhance the utilization rate of the
system and efficiency of government intervention. From the angle of state inter-
vention contracting, this article adopts the access from theory to practice, and
from foreign countries to our country, then uses semantic analysis, historical a-
nalysis, comparative analysis, law and economics analysis, and normative analy-
sis to study the problems about settlement system, such as the concept, the basic
theoretical categories, the systems and practices in some countries and regions,
the main constitution of the settlement, the legislation actuality and improvement

in our country, and etc.
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Settlement system of antitrust law enforcement is a theoretical concept; the
legal concepts are different in different countries and regions, our “ Antitrust
Law” call it as operator commitment system. The settlement system of antitrust
law enforcement is the system that enforcement agencies and alleged monopolistic
operator make a concession each other and then conclude a contract to stop the
alleged monopolistic behavior, eliminate the negative impact and solve the dis-
pute quickly. Its value is efficiency centralism, the so-called efficiency central-.
ism, is that the efficiency is the first stage value and the fair value is the second.
Therefore, system design and its operation should balance the relationship be-
tween efficiency and fair on the premise of the efficiency centralism. Under the
guidance of efficiency centraiism, the construction and operation of settlement
system should adhere to the principles of flexibility and convenience, the public
interest principle, the principle of balance of interests, good faith principle, the
principle of autonomy of will and proportionality principle. The basic models of
Europe and America settlement system have administrative and judicial models,
unitary and plurality models. Overall, the efficiency of administrative and unitary
models excels judicial and plurality models, but judicial model can take into ac-
count fairer, and plurality model has more pertinence. Owing to above models
have advantages and disadvantages, there is no good or bad to adopt any model in
construction of settlement system, it is only adapt to national conditions, such as
legal culture, the tradition of law enforcement, etc. Concerning the legal nature
of settlement proceeding, most scholar think it is an informal proceeding, I con-
sider above comprehension confound the dipartite standard of formal and informal
proceedings, but also misread the settlement proceeding of antitrust law enforce-
ment. The correct comprehension is that it is a formal enforcement proceeding.
The nature of settlement contract is a public-private mixed contract, so we should
integrate the public rules and private rules when we regulate the settlement sys-

tem and settlement contract. In addition, the settlement of antitrust law enforce-



Abstract

ment saves enforcement sources, increases the discovery probability of illegal mo-
nopolistic behaviors, and thus enhances overall deterrence effect of antitrust law,
in other words, the use of settlement contract is not conflict with deterrent func-
tion of antitrust law. Moreover, the ideal antitrust law enforcement should be
“ combining hardness with softness” and “tempering justice with mercy” , that
is, we should combine the rigid and flexible antitrust law enforcement, only this
way, and we can really enhance the deterrence level of antitrust law.

The United States is the first country which has prescribed the settlement
system and has launched the settlement practices; the European Union is a re-
gional international organization, its settlement system has been transplanted from
America; our country’s settlement system has been introduced from European U-
nion; Taiwan area and Mainland area have the same root and legal cultural tradi-
tions, the similar environment of rule of law and idea of antitrust law enforce-
ment. Therefore, the study of the settlement system and its practices in above
countries and regions is of great significance for perfecting our settlement system.
From the content point of view, the settlement system of antitrust law enforcement
includes entitative contents and procedural contents. The entitative contents
mainly include applicable scopes and conditions, rights and obligations of both
parties, the content of settlement decision; the procedural contents mainly in-
clude conclude procedure of settlement contract, the procedures of increasing the
transparency and protecting the relatives’ interests ( such as competitive impact
statement system, settlement of law enforcement explanation system, public eval-
uation system, settlement advisory system and judicial review system), imple-
mentation of the decision procedure ( such as implementation structure, alteration
system, termination and restoration investigation system ) and so on. From the
practice point of view, the U. S. antitrust enforcement agencies depend on the
settlement procedure highly, so that the settlement system has become the key

system in antitrust law; the EU’s practices have the unique characteristic, for in-
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stance fewer cases, deficiency of enforcement, fewer concerns and controversy;
the cases in our Taiwan area are least, also relate to the emergent industries and
high-technology industry, there are some limitations on transparency and open-
ness. What’s more important is that above countries and regions have launched
antitrust investigations on the Microsoft Corporation, eventually closed with set-
tlement. However, there are some differences in the practice of antitrust law en-
forcement agencies as well as Microsoft’s attitude; the lessons which manifested
during settlement should be learned by us.

Article 45 of our “ Antitrust Law” and the provisions of the antitrust enforce-
ment procedure which prescribed by National Development & Reform Commission
and State Administration for Industry & Commerce have prescribed the operator
commitment system. Comparing to developed countries and regions, there are
some problems in China’s antitrust legislation and enforcement. First, the imma-
ture of legislation technology led to many defects of settlement system, for exam-
ple, the scope of settlement system is unknown, and the provisions of launch pe-
riod and subjects are narrow, and the provisions of the rights and obligations are
briefness, and the provisions about implementation of decision and legal conse-
quence are roughness. In addition, our settlement system did not prescribe ap-
plied conditions, the rights of interested party and social public, alteration sys-
tem, and a complete set of increasing the transparency and protecting the rela-
tives”interests. Second, idealistic obstacle of public right contracting hinders the
effective operation of the settlement system of antitrust law enforcement. Third,
there are some risks of settlement system, including captured risk, moral risk
and excessive use risk of reconciliation procedures. Fourth, moral hazard and in-
terest unbalance and other factors may initiate “settlement paradox”. Fifth, the
backward antitrust law enforcements are restraining the advantages of settlement.

Thus, on the basis of advanced experience from the United States, Europe-

an Union and our Taiwan area, combined with China’s conditions, we should
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perfect the settlement system of antitrust law enforcement from the choice of legis-
lative model, reconstruction of entitative systems and procedural systems. On the
other hand, we should take measures to optimize the internal and external envi-
ronment of the settlement system. Specific measures are as follows. Firstly, anti-
trust law enforcement agencies, alleged monopolistic operator and public must get
rid of the obstacle of public right contracting and achieve conceptual update.
Secondly, antitrust law enforcement agencies should orient accurately the con-
tracting party and law enforcement roles during the settlement, and avoid confu-
sion of roles. Thirdly, we should properly control the discretionary power of set-
tlement of antitrust law enforcement agencies from principle control, rules and
procedure control, and judicial review control. Lastly, antitrust law enforcement
agencies should take effective measures to improve the ability of antitrust law en-

forcement, and enhance the level of settlement.

Key Words: Antitrust Law; Settlement of Law Enforcement; Operator Com-
mitment System; State Intervention Contracting; Microsoft Corporation Case; Re-

construction
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