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Abstract

Punishment emerges as the counterpart of crime and as a social response
to crime. Punishment has long been highly valued, for it is regarded as the
sole way to deal with crimes. Since Beccaria called punishment into
question, the related issues have been drawing increasing attention from
society and consequently, scholars, pundits and experts alike have all made
profound studies of its rationale, its utility, its purpose and some other
crucial issues. “Like a doubled-edged sword, punishment, if put to
improper use, will hazard the State and the individual. ” The alarm still rings
true today. Because of its built-in limitations and negative role, any misuse
of punishment will cause the State’s legislation, application and execution of
punishment to pay high cost for it. In other words, the punishment cost
bears directly on its effect. Considering this factor, this dissertation will
focus its discussions on the limitations, the efficiency as well as the
regulation of punishment from the perspective of cost. Or, alternatively, it
will examine the dynamics between punishment and cost.

The justification of punishment determines how punishment exists and
how it is meted out. This is the philosophical foundation of punishment.

Retribution and Utility, both of which have, for many generations, been in
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existence in opposition to each other, are the two pillar strands of theories
concerning punishment. The justification of punishment has its origin in the
birth of the State. Albeit having tended towards leniency from severity, the
nature of punishment, that is, inflicting the suffering of deprivation on the
criminal , remains unchanged. From equal revenge through due punishment
to Von den Hirsch’ s theory of Desert, Deservedness; and from general
prevention through special prevention to the allegiance theory, Retribution
has gradually merged with, rather than excluded, Utility. Whether in
principle or in practice, a prevention-based comprehensive theory has been
opted for as China’ s punishment purpose.

Social development is achieved invariably at cost, which has three
defining features: necessity, duality and controllability. Cost, in addition,
falls into inevitable cost and controllable cost. Controlling the cost
reasonably, trying to minimize it and choosing a new mode of development
by selectively cutting down the cost constitute the essential content of cost
regulation. Likewise, the cost arising out of the entire course of legislating,
applying and executing the punishment by the State shall be borne by the
State and its members. Basically, the punishment cost is generated by
multiple crime roots, limited functions of punishment, its negative role and
improper use of the State punishment power. To be specific, the cost is
embodied in the improper legislation of criminal crimes; omnipotence of
punishment; abuse of severe punishment; mis-application of punishment;
misjudging of penal cases; serious sentencing disparity; mechanical
enactment of punishment; over hefty cost; and ill correction effect.

Therefore, given the limitations of punishment and China’ s penal
policies regarding “ striking hard or cracking down severely ”, this
dissertation attempts to explore a judicial path to prevent falsely and wrongly

charged criminal cases, and, through empirical analyses, to construct a
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sentencing balance mechanism applicable to judging penal cases, especially
those duty crimes. The heart of regulating the punishment cost lies in
keeping it within reasonable limits. And this requires a good implementation
of the basic penal policy of Justice with Mercy ; forging a correct view of the
utility of punishment; practising two polarized penal policies, that is,
choosing “the lighter of light punishments and the heavier of heavy ones” ;
optimizing the punishment effect; establishing the judiciary notion of taking
the suspicious case as nothing; tightening the validating standards on
criminal cases; normalizing the judge’s free sentencing power; and setting
up sentencing procedures. By dint of these measures, the justice of
sentencing can be fully realized. Or, on the one hand, overly heavy penalty
should be overcome, for it will jeopardize the desired effect of punishment;
on the other hand, overly light penalty should also be avoided, for this will
get the social order out of control.

At present, the global crime rate is mounting; the reaction of
educational penalty is making its appearance; while the model
“confrontational judicature” has been broken, the model “ cooperative
judicature” is coming to the fore; and more importantly, resumptive
judicature has been transplanted and practised in China. This signals the
expansions of private rights over public power. Opinions of different
countries on the perils of serious penal offences have tended to converge.
Extradition, transferred supervision and the recognition of foreign countries’
sentencing and enactment on penal cases are not restricted to theories only.
All these trends conflict with China’s judicial sovereignty principle
concerning penal cases, and with the system of keeping the death penalty in
particular. In effect, these expansions and conflicts are choices of values and
also a reasonable cost for which the penal development has to pay.

Key words : punishment; utility; cost; crimes; penal policy
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