HREMR G ER B

PHERREER

L Ok !

@ FEBE K AR



@ FEEBEEAFHEM
2013 « It



EHERSBE (C1P) B

BRERRBRER SR/ BT E. A EE
R HARAL, 2013. 3
ISBN 978-7-5620-4632-5

[.OZF- II. - I Ork—8% V. ©bo1

v [ AR A B B IECIPER % 7 (2013) 350443485

# &
H A& AT
RIBLE
& ED
N
R &
# 5
Z #
B #

B A THIEE 53 BT

P E Bk K A G T AR X & 2R 25 F)
677 100088 1545 8034 48 #R% 100088

http: //www. cuplpress. com (M4%-5.4: + Bk K% i)
58908325 (K 4748 58908334 (4R Hy-¥F)

LA 010-58908524  dh93@sina.com
-

880mmx 1230mm 32 FFAK 9.5k 220 FF
WI3HE4AH LR 201354 AF 1L kPA
ISBN 978-7-5620-4632-5/D - 4592

32.00 7,

& nsAt 5 Fr B4k,



B (1)
A3 BEERIBIEELE oo (15)
B BB RS EEM oo (15)
s BEFETIIEA «oooreeeemerreneee (15)

T BREERTFWE (17)
B BB R E T e (19)
ey BRI ceeere et s (20)

. %7’1&% ...................................................... (26)

T FTH L cerererrrrrere e (27)

VO, AEZ BT corrrrerrreren e (28)
B BB R TIEIMAYRE corrrrererrrettasiniiiniiii (31)
el FBEA G BEE covverrereereereeeeneann (32)
Ty APEBE E cereeeerrrr e (37)
R OB OB (42)
B BIREIFIRTEOK B ERIR cererrrererareneiiiiiaes (42)
ot SRIREAO R ARIETE ceereeerereraternttiiiiieiiiniien (46)
e BH IR e (46)
. BEEI T DR BEER MR e (47)



BERBREe 5w ik TR

Z.RBBRERS B REEHERR e (52)
WO, M E LHLEIRER coerrrrrrrrmreiriiniiiiineeeen, (56)
BEY RESFSPHIZERGER oo (58)
— 19 EENBRES (BREE—RES) o (60)
S0 BLWERER (BREEKER) o (62)
SN L LT EEET T Y- T7T — (68)
By HIROBABE e, (76)
— ABEWEEEA e, (76)

T, REFWEERA e, (85)
BB B OE -, (93)
B HRIEEDIEA IS A X correrrrrrcnnnrinenniiiiinaiinnn, (93)
Bt BRIEGOM IR ceeereneens fereeernarseresieneneans (96)
—y FEEFEVE et (96)

Z0 RBEEI cooevererrrnnneerrrniii s ceein s (107)
BEH BEAHRTE crtrereeriittiiiiiiiiiiiiiitiniitiiinienn. (111)
— “EIEAT A e (112)
LEZAKESSFASRLZEMEETY e (113)
ENE EVN S ET IUS-E2[FS -1 S (116)
O HRIEGYIETEILIF cereerrercntinioticiriiirieininennn. (124)
— BRI B IRE] coeeereerree e e e, (125)

i 120 F - & ST UPRRRRRUR (128)
AEUGEE BB JH e e (130)
B— B PEIIRIE coerrerirriiiiiiiiiiiiiiieiea, (131)
s BB E BILAELE et eeenninnans (131)
T HEBHBEER e, (146)



SRR EA e (151)
B KBRS REEPERHE e, (154)
L BB e (154)
2y BB EAREH e (164)
SR ETEE coeeveerererreeenieneenen (197)
T, EEEE ceevreerremrrii (200)
B, BEEGEEREME e (205)
Ny B AT e (210)
oy BB coveeererrereerene e (216)
BB AGESIR] -oocveermerrre (221)
Bt RYFIGHEIEEAD S A N rereererrrrarennrnnenienan (223)
Bt RYURSHMEHIEFRICE coovrecerrrorerorancrorosnias (225)
L RETFLEFR cerecrerereersrrosrarsrnneicsssranaeseas (225)
T B EUBEAZERRER e (227)
S LRI R e (227)
BES RYUBLRAOET vt (230)
—y B FEHARM B e (230)
T BEE R YBE e (233)
=. 5’??&%%%@#]7:%%”}@ ........................... (236)
W, AUBHBAEELIL oo, (238)
BN R YFLOAGO MG ceerrreernaernieeneeniiernnens (242)
U BB e e (242)
O ARLEEAE S ANEI e (244)
S FUEEEHEBMANE R o (248)
W, FUBR BT coeeererrremmmemmemrmremmenee, (250)



¥ A A YR A R 4 B

FAR RERETPEIFNBIOLIENEES

31 T TR IRT (253)

B—F BERATEREFAILFHRE o (253)
— L BEERREE e (254)
SR HERESE (260)
TR EEEHE e (268)

P, FYUBW I FERME v, (273)
B BRATBACEREREORE o (277)
— BEE T LR PEBUE  eeeeerrereeereenens (277)

= BRETFBBEERE RO EHRL oo (281)

BE OB (285)
BETCRR -oeorerrrmrer (288)
JG D ceeerrreerree (297)



Preface

TEHER 7P EBTIF (1983 ~2012 4) RG0S0 (FEL
FAOEI, MM, RRTEARRA— “BRAE
AN REFRBE. Mg, IE OB . SR, ERRE. A
LW, RAZRE" FHfTER, AR, £hEEREBEN
VA SRR T AR E A, X EARA Rk
FERWERRT TERN, BOSKE., WKk, B TF,
REE., TAY, %hEK, FH, BIR, SR, KX,
T8, HYE ., BHarH, ROUKR, Ha, BXAEMER. LM
. ERES, NBANGRRE, XTERRSBIEHEIRK
EEHBAE; RBIREEERIBEABULERLTRETE
RERE DB E RS T ER, 8. BIEE (BER
HER) FHREHTWERL BB R D WkE
(REEET AERZ 28) BHER “M, I, X" FHq
UL “BREFRZAH" ., “BREERZER” &k “BR
ARZEVESHE" il (2 FRE (REABNZHEB 57 8%
Bo) FHLEU “BERRAAELRERAN" HEHTE

(1) BR4: (BEREFER), REHKA 2007 £K, #298~327 7,
(2] Wik: {REZETHERZAE), PEHEREAFHRIRA 2003 £K, %
122 ~136 7,



B R BUE A 5 i L RS

BB VNS HRETNHISKIRRARE, R “AR
1" &, “BAEMN BE, HEREATEER LR EE
ToEAREIC, B, MEEMFERE LI AT LU S AT 5T i IR
BB MA A RE RN ENERRERARE, A,
MEEMEHT, TERERERFBELENRE ., WK
RMNELRE, BHRRUE LEM, ARTH—2S41K,

MHEWNBIRN S, ShEA QRS 2R RIS BT,
HRRE, RRERINARMTERTL, BRAME, Kb
ERNIESHIE NRASEY, BONEEYSE AN EWOH;
ARBRFRBHEE SRR RIEEA L E &
T, WARRERE RN BRI H L E T, HXHIEHE
WAL MHSEHE R NE FE B B RA MIMER R I E HE N
T, ERABRIRRBRIENBIE, B R0 R SRS,
AWM R R, BRRTRMRRME S E, AX
BRRRBENER TR “SRERA £EMETEAK
FARAIE OB A H

—. FEARHTERE

(—) ERAFHRMHERLER

FERERETE (REBN) —Fid, UBERRBK 4
ME" MR BRFRBET A AE: BRRAA -85
BRFRAAH, (D IBLPRENE (REEN) —HBhig.
THEBESBERSERRA -8, RERRAAAEHZIE

(1) FH: (BFHRENZHERESEIEFR), SEHKHA 2010 £, &
532 ~624 .
(2) EBF%E: (RELEWN), g A#F K4 2009 £, 282 7.



B #®
wo” (HHRKFERENM A LR, HE (TERKERR)
—FhiEd:. “BRERR, A8, RABRBRRZER
o, REARBIMHERERER; NERSRARELER
—¥, HEFHTREAZAHER, M TMHAZALTY,
TRERBFRZABRIE.” 2 WIREEMUPRER RS BRIERR
T “BEXRAAEH”, B “BERERRZIA-H" B—MHE
o e (REERITAERZ L) —HPEE: “Hrig
BRERRZA—B. WHHERAE . — RN ERS5RF
A, ETHBEARNSEEN R, - o AI—FIA—
BZBRENAHRZARE RN BN, KMEERRNEER L
HR—B, MHHFURI—BFE, TaTARCZEE,
ZMAZEE S ES,” C) B TIREEE (RELR) P&
FHBRYMON BB RR BRI WA, ER A
BRBEWE “BRGA WEEY “SERRBE B, W
“—, BREFRBREAMERE" ., ‘= BERAESA-BHE
BER" &k “=, BRBENERRR" AT ERET. A
AEFE L, R BEERABES N “BEMNRRA-BHE
BFER" Rk “BREBENERER” WAERE, BH, H—F
HREEARMYRAES, BEEHRHNRAEARYY
o (D EMBRBRRBES RN EAER, FMEE “B
BFRBIERAA” —3CPE T “BERREBHFERN
BRARAREBEM TR —RBREEN=ERETHE., B

(1) BEH: (RERM), PEBGEAFHRH 2003 £)8, #1275 K.
(2) #kE: (PERFRR), FPHRIEAFHRE 1998 £)&, £ 231, 246
ﬁo
(3) #Wok: (REZETAERLLH), PERZAZHREH 2003 £)K, £
122~123 7,
(4) RER: (REZ®), FEEH UKL 2001 £48, £ 485, 497 W,



B RORBERIR oy TR SR 5

RSB ES; “RITANERE, BRER, XnER. XR1
HRB—B, REPHELRRIANLERRTSIMET A —
B HAAALEA—H, T NREFBREN. Wik, AER
FRBAUENEE EE, EREERACE: ARBEBRTE
AELENLOBRSGIMEAT A5 (1)

EEAEMAEE RSB B (BEERNBS
FonRHMPTBD TR AR B YA O B R O TR 4>
N BEBRESZREE. RRAIEBAR S, MRNES
WHCAERL, EEMAZ MWL, HERLERMRHE
BRI A EIERN T, R IREEHKE. 7
feEER, RAMHRIEEACEGHEENMT, HRETHEE
HIALE R U A R

bRk, ULAROPFART BERRTYHAMNEN
WSRO, BAKEERABIEHIE SN RERASRE,
4B SR B TR RO AL T T R

(=) EERFTRMENEAT S

FOERfAE (REBR) PRM T (BEREHE) XME
BERRBPERI A A 275, BERBCREML R, R EX
AREERESRS AT LR DEEE. BRER. BEE
BER, Rk, ZTERNERRR, ZHAaMEERRM
HEWERM R A HRER (RIEEW) 5 (GRK) &
FART (fEEREL) WEME, E30EPERE T HMERRR
BEES.: ZBEMEERER, NERRBOSERR, ZF
AZFEMBERRRRZMEMBERFR, D MREE itk

(1) #0e: "BAEXRFBREBLN", & (EH5H4) 208 549
.
(2] #HHLETR: (RELE®R), FEEHBHMA 2001 £, £484 7,



5 #

BATHPHERRR” —XHikA, REN (REEN) #
ET EEHRE. “UABREABIIEEREN" . “FITHRE
REKRRMB” . “KYE". “BhE” M “RAZE” FAMERE
ABIEES, (VX EARE RF PR B RREREN &
BEREE L, ¥FEMHEARBRIR, TN 20 e LOkRRkE %
FRHXHIRRRRE, e EEMUT EBEPEHR. K
VE. BHE SR LSZm LA BIEEA b, SRR Kramer 75 (48
YIIE) (Defects in the Contracting Process) —Fth T EFHE T4
W MESHA=EAFEKERRE (2 FGHEW - BHA
(Sefton — Green) 7E (BRUN S FIEEP MR, KIESERHLSE)
(Mistake, Fraud, and Duties to Inform in European Contract Law)
—H EEE TR SIRER R,

FEMNRRERRSBESN BAETE SR REH I, ¥
A REESHBES ., WRESXE&M KBS Z T X
REM T ZHHR. TENSE SEZEFEERBDNHEXY
JURHMETEAE R E LER

L g5k, HBRAXNEROFTRREL. BHEENHR
FEEPERREERRBOLE. ERRBOWRERFEN
o FXELE “SR%EEMEREHEEIF —X P
“(EEREL) FRENERATKRAIEEN R, Basn
ERERARPHHAR, GEERE ENERRA M (EE
Rift) IMENERIN “RE, AEERELHE

(1) #%%&: “RBLABFHTNEERT", ML FH & A %2007 £5+
FAW® X,

(2) Kramer E. & T. Probst, Defects in the Contracting Process, Boston: Tubingen
and Martinus Nijhoff Publishers, 2001, p. 3.



BT RBEEIS 5 3 B LR 5

R I FHTE (REBEAMNZIEE 5T HEHE) —HBHilh,
IR BSERBLRE HRIRT, e BRRRESREREM
WHRNRB LR ER—FshtlR, (D RE (REEN) Jf
VoA RS R — S, MR ERRBBRMAZ, ) Bk
T TEERBRME AL B P A Y H AR RS -,
KEEAPWLERR “LRiR” 5 “WRig” W, “o
KE" AN, “EERRBELT, RE—-TRASRIANAZR
THSERERE, G TRERWER”; Xk WA
N, “RBEAMMEFERBEATLLROERSEEAF, WaEM
AR BBFRAEN THER (D EERRBAIAE L, B
WAL KTERET CERRME BHEN Pk, &
& R 9T 5 55 LRI RIS — AR, JFEk
HEGRRBLX TR, ) BHER, REAXEKNIRGR
WHIBTFEIHARRBRRGE . JRE T BEA #IR IR 13RS o

2. ik, ARIRVER BRI T REDTEM S . MEBRE.
RN BOLEMETTH . MRS ERE LREER, &
K EEBWA TR BIBEE, (6 e RkEH TR R

(1) #AZE: “REEWSRRILFEHF", &£ (LEFH) 2003 £43
o
(2) FE: (RELBZMNZER I EHE), RA IR 2010 £1K, £ 545
.
(31 #WEHN (REBU) 594 (RBARERXTRAHAT (FLA
RAPERKEN) #THANERL (K7)) £71 4,

(4) #HEARRETH: (RELA) (B3 M), HHERHE 2001 £,
FUSH, AME: "HEARBTIBARLESCANAENE— R ELENF
ROMRENEAR EER JRUBE", & (E#) 2000 £4 4 B,

(5] oL “XTEHREY "EARE HHEW, R (PEEF¥) 199 %
%34,

(6) H#EERLEZFE: (REZN), R AFEHBH 2009 £1, %307 7;
S (RiEEp), & EEEAE B 2000 £47, #424 .




T
R “BVEHEASCERR” . (D EMRES L, REKHES
KEXBERREWAZR, HATFEZFEZN, FEFEMNBRY
SRR R, EENERE, FHE, BRE, SRtEhE
Bk, FERNFUEERSR: VURESHRIKIFIIKIFRE —E
LUBEMEAE BBy F A “HRERE BRIEREREAS”
—3OPHE L EREAMT, VIMBZE, RARERNEE
teo TR, FEEARLABEBAR, WA EEM T YFARTE
B OOATRRE RBRREHZ, LE SHE AN TIRETY
BOKTE.” (Vs M SESE I RIVEIRETRRB R Z HIR, ik
5, EHAN, HEERENM, HFEXE, MELETT
EEBIORZIBEE, WMHEERT U — BT EFZ T
M TERAZIRE” (3
AL EZFE = NRVER B EEL T HBHME,
HRERFTHERELAE. BIEENG9 8 = AKTER
SEHEFBER N T AC R, FERT I REE, FHIAN:
“—LEE AR RIEMAE, TSRS ANIRVERT, GnRAER J7 B AR
AEAHIKEF L, WS R SEF LR, 2T
HANTERF T HEWBHHERRT . WREAXN T TFHE=
NVER S SLR M E AR BERGE, MAIN T A MHF LA
RN, REAGPGERBHARRIR,” REEEHK (F
EREMBERENR) 5132 £ 2 30E: “BIEAELFEA
—THIEE, BTN ARBEERAH, REAT LR
BREFR; BTEMAXMNANBERRSE, LA ARERE

(1) #¥%#% X Louis L Hammon, The General Principles of the Law of the Contract,
Saint Paul : Keefe — Davidson, 1902, pp. 141 ~142.

(2) FH: “SERFERENHRLHG", R (ZHH%) 1995543 4,

(3) . (REL), FEBEAEBRA 2000 £18, %426 X,



BRI S i TR 5

PLYAEHZHERR, REATUABEEERR,” (DHRE
BIE (REBRERER) 5867 FME: “FIRIEFTAEHK
VEIKTAT AR B S HEARE—T SR =N WMRESHLSERITH
24 A—TTHIESE S AL TERR, NOZA 5 R AR EF
STERARERTE, HMEE, NaEZARERE (DX
MBINE (HEREAERBIURERHA) 2175 FME: “5F
SANBATHIRVERT A, AR X A RIE B B MBI EAT A
FERY, 3ZIKVE AT LAE SR N B ¥4 Be 2 30 0L 44 728 S sl 3
" I ERBMAMEARSAINT : BEARKEZ THRFEH
MBI EERAMARNESE, BEEEEWE; Rt
BEXRIIRFHRFTANMER, BUWEN T ERITAERET
BRI R

3. kB, ENXTHbERRANLEHRFENRES Bk
XHRVERIE BT SRR X T B S 56 1 B LR 55 = A B ie
W, AL RS = AR Z L6, (AEREL) 5B
1111 &, (ERFIRIES) 55 1434 KA = AWl (B 1E
THIBCRRE . FE LK BEARME R =AM, HREHR
FRERMARATE=AMEH, REES = AME Rk
B EFAFN. REEEHKN (TEREATRBUR) F
133 ZME: “ERIMEANYEA-FTREE=A, ZihEm

(1) BREEx%: (FEREFHALEEZUR), ZHEKE2003 £, £25
T

[2) ®%EHEEH: (RERKEEE), H2HFXH BIKAL2004 £17, £ 13

(3) FZAHESL. (FERZALELENERAE), FEFH E KA 2004 £
M, %26 7.

[4) #H: (REBREMNZBRESLEHE), ZEHKRA 2010 £K, £
554 ~555 % .



3 ®
EEAYTURSEAEERR.” (VREHEE RN (RER
HRHER) B2 50E: CRAE=AMME, RAENLSE
B AR R R S A GBS S E e R, A RBUTHR
HR, %A AR e AR 5] R AR F AR EW T,
M= AH 3 A5 A B9 25 3R B0 SR B A E 1 S,
AT AR, (HEE ANBEXT A A I 2B kR
HFE,” (2)

4 ALEW, RFALEZWHEISHFREE, RELEE
BRFERIBORIZS, [ %3 i e AE R W i, (30 22541
R EMA L 5 5B RR B HALTE 0 Ho i A B L
Fo REFHINN, ER-FMIWBIERALS. BER
(W. H.D. Winder) 7 {A4&mW5#E)Y (Undue Influence and
Coercion) —3CHF#EH: “ARYUEWMAEEBFENEX, EENT
BERERZRBENHMEMATNE X" REE “RNYERE
BRFRRBRIEH B A" —3C Ak AR YRS REHR
ANBEBRFRBIERE, BAEASNSAHRE, HARRAE M
SERFETEME.” () M IIE LR RYEmKIAE. B
FEEIE: NYERIAE RN S AR e, KEH
2 (R. Bigwood) 7 (REEMW: “ZHRMAR" L& “TEN
FF”?) (Undue Influence: “Impaired Consent” or “Wicked Ex-

(1) REEX4: (PERZHERZAUM), HHEHIKAE 2003 £)8, £25
i
(2) HEKZSH: (REREREER), 2428 FXH BN 2004 £, £ 14
ﬁc
(3) #LBIATFEHANBAXET “FLBwW”. “FELBH", ENT
REFHARFHMAAX, 4R 1992 ~2001 4 R A4 10 £ X; 2002 ~2012 4 4
MA20 HEUERX,
[4) B#. “TUYWEERXTEAHNETHRAN", 8 (ATA%ERE
#) 2009 £E 7 #,



BRI AR S 3 IR BB

ploitation” ?) —3CHHEH: “ ATESXT “ARYEm® FH R
é’—ﬂ%Tﬁ%&%ﬁTmu’[”ﬁﬁiuﬁﬁ“ﬁﬁx
B34 BEABERHEZEE —
i$ﬂ%,Eﬂ%i&¢%@%%&$ﬂ%%%ﬁﬁ%x%ﬁ
HETT R 4, (2)

() ERRTHERMHGI

L HIEA. BRERRBIEMNRIIAE TS ol i Fh 3t
AR, FENRWE RS T “ATHE" . REVE “BRE
RABEEFR S —Xhfal: KR RERKHX KL
FER “HRE” . “Bra” . “BERIRMHE . “RAZE” WITLH
GRATHE SR, RERERRSHBERGHFEHE RN AR
%%iﬁ%,ﬁﬂ%“ﬁ%%ﬁ”“%ﬁK“K¥QM”%%
AT AT, ) TREE RIS YL
%@ﬁ%%ﬁﬁﬂﬁﬁZw%”-ﬁ*%ﬁ:“%?Ké%%%
MAME, REFFEEND, dFAELRMOEELER,
MHESZEAENE Y FTEAEMWEE, RERMMbEEES,
MFEm, &S AME, BEBREEERERR, FFURT—7

{1] R. Bigwood, “ Undue Influence; *Impaired Consent’ or ‘ Wicked Exploita-
tion’ 7" Oxford Journal of Legal Studies, 3 (1996), p.510.

(2) 2EARETHUEEHHAELLPHETR YL, BEZELEUT
HE: ORFLUEARGHRHAFEF R BT LE; QUEABENEHAS
FES; Q-BRARERLZAATALI,; OFHNBRENELZTHNESR;
QEB-FHEABARNE-HF IR Y2 HH; OLEA- f%%ﬂﬁ% Eg:ok S
YEAEEN; QESEFAAZ-FARALHEM S ERXIETHEL. #HESL
IxE. ﬁﬂ?ﬁ%mﬂFWQI RAREREXRTHEEHEZTE", &
CHEARM) 2000 £43 8.

(3) REF. “"BEXTERGANRA", R (EHBRLEAERFR)
1999 4% 3 4,

. 10 -



