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Abstract

Centering on applicable law of international commercial arbitration, basing on
analysis of the general theories of applicable law in international commercial arbitra-
tion, the dissertation analyzes the applicable law of arbitration agreement, the appli-
cable law of procedural issues in international commercial arbitration and applicable
law of substantive issues in international commercial arbitration. On those bases,
according to the legislations of arbitration of other countries and related international
organizations, and China’s current legislation and arbitrational practice, the disserta-
tion discusses related problems in the field of applicable law in international commer-
cial arbitration in China, and puts forward practical suggestions for amendment of
Chinese arbitration law and Chinese future practice of international commercial arbi-
tration.

The dissertation consists of five chapters besides introduction.

Chapter one makes an introduction of the general theories of international com-
mercial arbitration and its applicable law. International commercial arbitration is a
system, by which parties of international commercial activity voluntarily submit their
contractual or non — contractual commercial dispute to ad hoc or permanent arbitral
tribunal according to arbitration agreement, and the tribunal makes binding arbitration
awards. It came into being in Europe in the thirteenth and fourteenth centuries,
developed and improved at the end of the nineteenth century and the beginning of the
twentieth century, now it has become an important tool for international economic
communication. International commercial arbitration took on a trend of unification
since the end of the nineteenth century. New York Convention of 1958 and UNCI-
TRAL Model Law on International Commercial Arbitration of 1985 are typical repre-
sentations of different stages of this trend. The application of laws to international
commercial arbitration refers to the choice of laws in international abitration to deter-
mine the effect of international commercial arbitration agreement, the application of

the procedural rules of international commercial arbitration and the substantive rights
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and obligations of the parties in the course of international commercial arbitration. It
has direct effects on the validity of the arbitration agreement, on the procedural rules
and the determination of the substantive rights and obligations of the parties, and on
the legal effect of arbitration award and its recognition and enforcement. Its main
characteristic lies in that parties of arbitration has more autonomy in choosing the
applicable law of arbitration agreement, procedural law and substantive law of arbitra-
tion, and the applicable law is not confined to the law of the place of arbitration. It
usually involves three issues: the applicable law of arbitration agreement, the appli-
cation of the procedural rules, and application of arbitrational substantive law. There
are three legislative modes of applicable law in international commercial arbitration,
that is: making special provisions in arbitration law, making special provisions in pri-
vate international law, and making provisions in civil procedure law. The develop-
ment of economic globalization, coming of era of network, and theory and practice of
third party in arbitration make basic system of international commercial arbitration
face enormous challenges. The tendency of unification in international commercial
arbitration makes applicable law in international commercial arbitration mainly base
on uniform substantive law, but rules of conflict will still play its special role for a
long time. System of international commercial arbitration established on the basis of
the principle of the autonomy of parties and development of its practice enhanced the
important role of this principle in the field of applicable law.

Chapter two explores the application of laws to international commercial arbitra-
tion agreement. The application of laws to international commercial arbitration agree-
ment is a very complicated theoretical and practical issue. Besides the general princi-
ples and theories of Private International Law, practices of international commercial
arbitration should not be ignored in judging the existence and the validity of interna-
tional commercial arbitration agreement. Generally speaking, the validity of interna-
tional commercial arbitration agreement is decided by the following four elements: for-
mal validity, capacity of the parties, trueness and consensus of parties’ intention,
arbitrability of dispute. Different element needs different rules of applicable law. In
principle, the principle of party autonomy should be applied firstly. The parties usu-
ally do not fully exercise their autonomy in practice, therefore, law of place of arbi-
tration should be applied when parties have no indication for applicable law. On the
other hand, the law of place of arbitration can not solve all applicable law problems of

the above — mentioned elements. For capacity of parties, lex personalis should be
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Abstract

applied. For arbitrability dispute, general principles should be applied; furthermore,
law of parties’ domicile, law of place of property, and law of those countries where
awards may be recognized and enforced should also be taken into account. To be
mentioned , in order to promote international commercial communication and to secure
smooth operation of international commercial arbitration, international community loos-
ened in legal regulation of arbitration agreement. Except for reason of public policy,
restrictions in other aspects have been gradually loosened. The legislation of each
country does not easily make arbitration agreement invalid as long as the parties have
the intention of arbitration, whereas allowing the parties to complement when the con-
tents of the arbitration agreement is imperfect. From the facts that rules of the appli-
cable law of arbitration agreement are not stipulated directly in conventions on inter-
national commercial arbitration and the arbitrational legislation of each country, we
can conclude that each country has no strict requirements on the existence and the
validity of arbitration agreement. Fully respecting of the parties’ intention of settling
dispute by way of arbitration is more important and has more significance than revie-
wing the existence and the validity of arbitration in accordance with strict legal rules.

Chapter three analyzes the application of procedural rules in international com-
mercial arbitration. Application of procedural law in international commercial arbitra-
tion refers to how arbitration tribunal decides procedural law applied in arbitration.
Law applied to procedural matters in international commercial arbitration includes not
only arbitrational procedural law, but rules of arbitration, which are two different but
closely related conceptions. In some cases, arbitration procedure is not absolutely
subordinated to a country’s judicial system, and procedural law of arbitration is not
only law of place of arbitration. Legal system of procedural law of arbitration can be
independent of legal system of substantive law of arbitration. The rules by which pro-
cedural law of international commercial arbitration is judged include: firstly, choice
of parties; secondly, choice of arbitration tribunal in absence of parties’ choice. The
rules according to which arbitration tribunal chooses arbitrational procedural law or
rules of arbitration procedure are as following: implied choice of parties, application
of Lex Arbitri, application of procedural law of foreign countries, application of pro-
cedural rules of arbitration institutions. With the development of internationalization
of arbitration from 1960s, a developmental trend emerged in theory and practice of
international commercial arbitration, which denies theory of localization, making pro-

cedure of international commercial arbitration not subject to control and domination of
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law of place of arbitration, that is so — called theory of denationalized arbitration. The
purpose of this theory is getting away from interference of court of place of arbitration,
respecting parties’ autonomy of choosing procedural law and rules of arbitration as
fully as possible. Although denationalisation of arbitrational procedure has become a
tendency that should not be ignored in practice, scholars have different opinions on it
in theory. The author holds that, with improvement of requirement of internationaliza-
tion of arbitration and development of e — commerce, theory of denationalized arbitra-
tion will be given more attention, especially in field of network arbitration.

Chapter four discusses the application of the substantive laws in international
commercial arbitration. Compared with international civil litigation, international
commercial arbitration is more flexible and complex in choosing substantive law
because international commercial arbitration has high autonomy, and not bound by
fixed system of rules of conflict. Seen from international commercial arbitration prac-
tice and provisions of national legislations and international conventions, there are two
ways in determining the substantive law in international commercial arbitration: first-
ly, parties choose by arbitration agreement; secondly, arbitrator chooses either
according to rules of conflict or to situation of each case if there are no indication of
parties. Different from judge, arbitrator may choose among many kinds of rules of
conflict when they choose substantive law by way of rules of conflict. These rules of
conflict include: rules of conflict of place of arbitration, native rules of conflict of ar-
bitrators , rules of conflict of those countries where awards may be enforced, and rules
of conflict of closed connection country, etc. International commercial arbitration may
also involve application of some particular principles and rules, such as international
rules, contractual provisions and international commercial usages, mandatory law.
Rules of international law may be applied in two cases: either according to parties’
agreement or to tribunal’s decision. Arbitration tribunals should take account of provi-
sions of contract and international commercial usages when they make a adjudication
whether parties have chosen applicable law or not, and whatever applicable law par-
ties have chosen. Although attitudes of each country towards principle of ex aequo et
bono are not consistent, and attitudes of international commercial arbitration institu-
tions are different, this principle according to which arbitration tribunal makes bind-
ing awards if parties so decide has been confirmed by many international conventions
and international arbitration institutions. As a part of national legal system, mandato-

ry law will inevitably brings about certain effects on application of substantive law in
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Abstract

international commercial arbitration.

Chapter five makes an exploration of the applicable law of Chinese international
commercial arbitration. The author firstly discusses the legislation and practice of
applicable law of international commercial arbitration agreement, procedural problems
and substantive problems in international commercial arbitration in China separately.
Secondly, analyses some defects of Chinese arbitration system, such as ignoring the
legislation about the applicable law of intenational arbitration, failure to meet interna-
tional requirement of foreign arbitration, strict requirements for form of arbitration
agreement, absence of system of ad hoc arbitration. On the basis of analysis, the
author puts forward some suggestions for improvement of Chinese arbitration law,
which include perfecting the legislation about the applicable law of intenational arbi-
tration, making less strict provisions on requirement of form of arbitration agreement

making stipulation for ad hoc arbitration and recognizing its effect.



B SC L - ooeenoernerssersnrsrnrannonseionsassenssnsstunensonnesenasisnnnssnseinsssssessssasesns 1
ADSITAcCt  cececeseressereatttritttittentseseietesniestccssstssssssstssststacesotatsosssasosnsas 1
B VA0 oo apsons snensensie bompeisnibanhadvab e Bensan dai ohn g RARES R n s sa NSRS s e ss 1
E—F EEREBEMEREFEEHABN—MBIBEILR i 5
FB—1 EREEMRBEBHIRR oo, 5
—. EFRE TP ERAGAL IR o 5
=, BEFRB I A KR o oeverrereririniiiiiiiise s, 6
=\ &@@Fﬁﬁ$ﬁ’i&é’1ﬂﬁf“i& .................................... 10
= EREERAEEAGIEE eeeeerrrrriieninnnn . 16
—. @ﬁ:ﬂi$'ﬁ7ﬁ+é’3 “BFR” #= “j&i$” gﬁ,ﬁ.i .................. 16
=, EFRFFAPERIIDL ceovcererercerensttiiiiiiiiiiiiiiiniiiiiiiaa., 19
R £ e e 20
W, BFEA AR E A RIAFIAT ororrererrrnermrnrinineiiiniiinn. 20
=Y EFRREMRAEEERBEIR e, 21
. —. BFRBAEAF R EEE AL oovererorerreriiinii, 21
=, BFEEA R ERIEAMTEE oo, 22
Z. ARB DA TFARHFHROEEEA G ZEAEK oo 24
W, RAEAEAERDRT EHF BT -ooererrrreereeeennnnns 25
BT R BRRT R KR B AL B AR oo 26
— é;i4tg¢lgﬁﬁﬁ:§#ﬁ&_ﬁ;%,¢ﬁm%§;v@ ..................... 26
=, MBHRTEFRAFHRBLEEERAGHEE -oerrrnennnn 28

= HRF ZAGE A E R E R F R
BB E FIRG T vh) i ne e vmshrnpondnnisobboddohbissessnsessinnssonnen 29
IPo - B s st s wasns s samns S S gt saliiesivedle o 8be T Yan Bl e Hd s s o0 s s s5 00 s 32
E-F EREEMEDEIERIB - ooororrrrrererercrmmmmieaneeeennnn.. 34
B BB DIEIE: -5 tereovinosss s egiadih e s punanessssss 34
—. BFRAESRB UGB FFFE - coveerniniiiiniiiiiiiiiiienena . 35



M BERAT FHTEA RIS A I I

=, @ﬁﬁ?ﬁ’ﬁ%‘ixéﬁﬁﬁ%ﬁ' ....................................... 36
= BREA AP B RE cooerrerrerrreserr 39

. @Fﬁ:ﬂi$,{+ﬁ%i§(é{1‘}£4¥ﬁﬁ ....................................... 44

B AP IR H IR LR E A ceeceeeeeereeee ettt 47
W EFERT AR M S FHELI] ceeveeeeee e 49
— . BFER AR BUEEE AR 49
= %i@%ﬁ:gf*ﬁwlirﬁ%%ﬁﬂm .............................. 52
=, BREFHEDBY X Fe ZAA B EFER oo 64
W, EOREEERRULTATER POMEEK s 69
%E"—Iﬂj 1'P§Eiﬂ}i)‘(¥1$)\ﬁﬁﬁﬁjjﬁ’ﬂ{£¢iﬁﬂi .............................. 73
— A BN FAIT A G EEEJABEE e 73
2o B RANE R I G FAST AR G EHE T -oveeenenens 75
Z. EAEA BN G FAITH A G EEER e 76
W, BEEAFBIBE FAMITHEES -rvvrreeerrererrrrnneennians 76
%m:ﬁ %ﬁzg;{ﬁiﬁj‘ﬁaﬁ:ﬁ%%@ﬁm ....................................... 77
— AR FNER TR EAEZ L covvverrerrniriin, 78

= RABRETTHROF TR 255 AR EE e 79
=, F I FR TR EZE AR ceveeeereii 82

T T P 85
S=F EEEEMBEFEEAGERIBHE oo, 87
BT APEBRIBIFEHREIR oo 87
o AR AR A I AP -5 breetargetun e ise fskdess cseranananes 87

B EEPERINEGEFE et 88
BT EPRRE R MPERIRFERBE o 39
e AR AT 515 oo st nvsbhlinbiednis Bvppn seviiisssess oo 89

Ty BFARABHIPEIESEA L coorreerrneensnrrnneriiinnnnnen. 93
B=. P NIREEID i seSavin dacdioba sivadebie b dfondbsn esessrnnnssanes 99
S . .o o r SETTR e R R O 99

I RTEARPRIEIBEGF L cererceerrcrorenrananniiiiii.. 100

Zo B BRI BRI croee corctuihiiacinainathaiviskobesssisises one 104

., EAE IR T EFo IR ceorererrrrernnrariienrieiiiiea., 107

AP+ B cusanmessessonssinsnssnsianvsens seedavistibobes s3dti b Aot S v e s 2 110
ENE ERRAEME TR ERIBR - oovrrreeeeeerrireeeeennannns 111
R I £ | S R S R S ST S 2 N 111



o Lk 222 LSRR Y € R 2 U 11
=, 5ERRFIFR T ERIEEE LR T REIZAE oo 112
A EPRRT I IR SR TE IR - vveerrreeree e 114
— . BFEABE I BUEIAP I E AR e 115
= SFARLEN BFH FARERE G EREER oo 122

BN FERRTS ARG B
SRR RN B BGST ] v ooevvereeenrronnesonsssrnnnsmensarnansnsonnes 135
— . EFREMM GGIE T <cererverrererentimtiiiiiiitisiiiiiiiiiiiinnniaes 135
. BB AR R FRBIGGIE - ocevrermerrennernrieinenanaen. 136
. ARBER B EGIEJ oovveerrreenernreniii 138
V9. SRAT AT BR A A E AR M R A N R B oo 139
JIN G e 145
SFE hEEREEMIBAIERIER - oorrrrrerrrrrrrerrrrrinrerrin.. 147
S o R S AR P S 2 B SRR oo evee e 147
—. PEHERR FA R EZE R e 147
=, PEEFRRA FAPBRAZF B R EE T e 159
Z. PERGRA EP R ERF A EEIE T o eveeererrnrnnnennnnn 162
IV e 167
BN PEEEREE R BIEEIISEE e, 168
— P EERREAP R E GG I ererrrrrnrrnn 168
=, RETFTEEGRR EMFIRE) FAGIEI oo, 170
T+ v ket e o D IR AR AR RN 6 8555 LS G P o a aia s 173
& T N 174
5 A 1 RN 175
)= T T 181



