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PREFACE

A Tévidence, le droit de la Propriété Intellectuelle pénetre la sphere économico com-
merciale avec toutes ses exigences en matiere de recherche permanente de I'innovation,
dans le cadre d’un ordre concurrentiel, arbitre du respect des regles du jeu de la concur-
rence, mais, évitant, malgré tout, les positions dominantes nuisibles pour les pays en
voie de développement qui, faute de moyens, se trouvent contraints de recourir a
I'importation de beaucoup de produits, fruits de la production intellectuelle, alors qu’ils
sont frappés par la famine, des maladies d’un autre age disparues, pour la plupart,
depuis longtemps dans les pays développés.

Le marché de la Propriété Intellectuelle reste, ainsi, ouvert & la compétition nation-
ale et internationale en raison de son réle moteur dans le développement économique, so-
cial et culturel d’un pays.

La globalisation du commerce international et le développement de I'Internet constitu-
ent des facteurs favorisant les échanges du savoir a travers les frontieres, mais, en méme
temps, une menace pour les droits de Propriété Intellectuelle ; ceci explique le souci des
titulaires de ces droits de les protéger contre leur utilisation illégale par les tiers.

Ainsi, s'explique la raison d’éire des législations nationales et des conventions inter-
nationales dont I’Accord Trips, l'une des annexes du traité de Marrakech du 15 Avril
1994 par lequel a été créée I'Organisation Mondiale du Commerce.

L'ouvrage de Mr FANG LIWEI vient & point pour bien saisir les enjeux des droits de
Propriéié Intellectuelle dans un monde en évolution constante ; il constitue une contribu-
tion sérieuse & 'enrichissement de la science juridique dans ce domaine dont 'étendue fait
sa richesse.

Les chercheurs mais, également, les praticiens du Droit de la Propriété Intellectu-
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elle y trouveront une référence de grande qualité.

T

Professeur de Droit de Propriété Intellectuelle Université d’Alger

Faculté de Droit; Directeur de Laboratoire de Recherche — Droit de Propriété Intel-
lectuelle.

Responsable de la Chaire UNESCO d’enseignement du droit de la propriété intellec-

tuelle “option droit dauteur et droits voisins”

Membre de PATRIP




3GPP: the 3rd Generation Partnership Project, 2 ={CEahi#i {5 &1EKFETH

AESC: American Engineering Standard Committee, 3EHE TR HEE R4S

AIDS: Acquired Immune Deficiency Syndrome, KB REH = LG5 1E; X
#R

AIEE: American Institute of Electrical Engineers, £ E®# S TREIfhE

ANSI: American National Standard Institite, 3£ [E EZKrE¥FS

ANSI - SMB; Standards Management Board of ANSI, 3 [E EHZRirfEESnEER
HF

ASA. American Standards Association, 3£ EfrifElr<

ASTM: American Society for Testing Material, 3£ [EiR I8 BlF4

ATIS: The Alliance for Telecommunications Industry Solutions, it # G4 i 15 i
W Rk

BSI: British Standards Institution, 2 EiRfEF2

CAB: conformity assessment bureau, & MiEALHLE

CAC: Codex Alimentarius Commission, &k R4

CAFC; the United States Court of Appeals for the Federal Circuit, 3&E kK [a]
FiFEBE

CBEMA : Computer and Business Equipment Manufacturers Association, {3 4L %1
Rl 2 & i i R h 2

CEC: Co - ordinating European Council, FX#{{hiEZE R <

CEN: the European Committee for Standardization, EX¥H#RifELZE51<

CENELEC: Comite Europeen de Normalisation Electrotechnique % F European
Electrotechnical Standardization Committee, KK H THrEfLZE £

CENELEC: the European Committee for Electrotechnical Standardization, KM e

ThrfEfbZ i &




| ZRIFRAENL T 2 F B R L FIRAUF T BUR

CEPT: Conference Europe of Post and Telecommunications , R I R B R PR
CPS: Consumer Protection of Singapore, Nk T R

CPU: Central Processing Unit, H¥4tgbFH 2

DDR: DRAM Double Data Rate DRAM, RU{% 3 ¢ [a] 4 sh 25 B HLA7 it 2%

DIN: Deutsches Institut fiir Normung e. V. , f&[ErifE(LF 2

DRAM: Dynamic Random Access Memory, zhZSBEALAEBUEAE 7%

DVD: Digital Video Disk, 7 {b0A G4

ECMA: European Computer Manufactures Association, KX HE [ il 55 7 h 2
EFD. Essential Facilities Doctrine, 8% iEFS

EFTA: European Free Trade Association, Kkl H i 575 B8R

EIA: Electronic Industries Association, HLF T f2{h4&

ETSI: European Telecommunication Standards Institute, FAUES{EFRifEIIL
FFIEC: Federal Financial Institutions Examination Council , 3 [EBI 4 R LA K

Lo

FISs: factual industry standards, Z5-5CA9FT 0 ARE
FRAND; fair, reasonable, and non — discriminatory terms, AF. & 3 70

P 7 3K

7))

FTC: Federal Trade Commission, EEEKH S ZERE

IAEA ; International Atomic Energy Agency, [EFn[R THEZHZH

IBM: International Business Machine, 3£ [ E PR LA 7]

ICAO; International Civil Aviation Organization, [ R EfiZH%H

IEC/CAB: ICE Conformity Assessment Bureau, [EPreE T & ASHETER
IEC: International Electrotechnical Commission, [EFrH T.Z <

IEEE; Institute of Electrical and Electronics Engineers, 3€ [ H S 7 T F2Uf

IEEE — SA Committee: Committee Institute of Electrical and Electronics Engineer

Standards Association Committee, 3£ [E S M T TREIfth&trfEmFERES

IEEE — SA . Institute of Electrical and Electronics Engineer Standards Association,

56 [ B S T R S hn e £

IETF: Internet Engineering Task Force, &M T#{F54H
HO SIG; International intelligent output and input special interest groups, [EPR%

AT A L R AR 51 ) 45 221

IMO: International Maritime Organization, [EPrifE35 4021
IRE: American Institute of Radio Engineer, 3 [EJG4H T F2Ifth4



FEEFx |

[SO = TC: ISO — Technical committees, [EPrfrfEILHNAFEARER S

ISO: International Organization for Standardization, [& PrbnuE{bH R

ITU: International Telecommunication Union, [EprE{SHE%H

ITU - D: the ITU Telecommunication Development Sector, [E [ Hi, {5 BX % .15 &
JEFRI]

ITU - R: the ITU Radiocommunication Sector, [ Fr e {58k % Jo4k il {5551

ITU - T: the ITU Telecommunication Standardization Sector, [H [ H3 {7 BX 33 o 2
il fE iR AR

JAS . Japanese Agricultural Standard, H A4\ ArifE

JEDEC: Joint Electron Device Engineering Council BAH iR THRSIN

JIS: Japanese Industrial Standards, H < Tk #rifE

JISC: Japanese Industrial Standards Committee, H A TV Fr#EZ 14>

KATS: Korean Agency for Technology and Standards, & [E£; AR fbrie R

MRA: Mutual Recognition Agreement, #f EIAGEWE

NAMA: Non Agricultural Market Access, A= MdTHHEA

NGO; Non — Governmental Organization, =F B JiF2H4

NSS: US standard stratagem, 3 [E [ 5 b5 4 0%

ODM: Original Design Manufacturer, JR iR CTIES

OECD: Organization for Economic Co — operation and Development, 2% &1E 5
RIEHB

OEM: Original Equipment Manufacturer, N}k#4: ;=

OMA: Open Mobile Alliance, FFitaX#% ah i 15564

0SGI: Open Service Gateway Initiative, FF AR 5 N %568

PSSOs; private standard setting organizations, FA4 A 45 HEF 214

RAM: random — access memory, FEHLI5 R NAF

RF: Royalty — Free, #3880 0] (RF £H050])

SDoC: Self Declaration of Conformity, #5175 BH

SDRAM : Synchronous Dynamic random access memory, [A] 4 5l 75 B HIL 77 BUid
YRS

SEPs: the standard essential patents, FRifEAEE % Fl

SSM: National Security of Singapore, F7 I3 [E XK &Rk

SSOs: standard — setting organizations, FxfE il & 204

TBT: Agreement on Technical Barriers to Trade, £ AR M: 575 BE £ Hpil

TIBER: Guidelineson the Application of Articlel of the EC Treaty to Technology




| EFRIFAELT & FIBKE R E L FIRBGF T BUR

Transfer Agreement, TIBER #f 1]
TRIPS: Agreement on Trade — related Aspects of Intellectual Property Right, 5%

5 A B ALY

UN/CEFACT: the United Nations Centre for Trade Facilitation and Electronic Busi-
ness, K& E 7 5 A LS5 8755 0

USDOJ: United States Department of Justice, 3& [ &]E:#P

USPTO: The United States Patent and Trademark Office, 3EE%F|ftr/H

VDA : Verband der Automobilindustrie, % [E7KZE Tolkth4s

VESA: Video Electronics Standards Association, #45iH FIrUEth<

VITA VMEbus: International Trade Association, VMEbus E % 5 h4&

VMEbus: VMEbus ( Virtual Machine Enviroment bus) , BHIVLIFEEIC FHE

WCDMA: Wideband Code Division Multiple Access, 5 %4 2 Ht# sl
EX

WIPO: World Intellectual Property Organization, fH5t50{H=FL4H 41

Wi - Fi; wireless fidelity, JGZR{FEF A

WTO: World Trade Organization, i 575 2041




SRS L

FHE QR 7E A 1525 b BA SO E R AL, 950 2 @Rk R ik i
MK, ELFERIMALER OB TGS T, mik—%, LAR#H
BHEE ATk 0 AR A FRATALAS LR R S , (2 1 [ 5 () 75 SR 7= A 28 4T3
R SE PR W AR B — AP e S . — T, DAARGA E A E Ak s AT K
S VL AR EA O BAR, R R PR LA B 28 T 7 22 B AR
MGE, RBAFEARZW T e 5] Bt 38 o AR o 0 Y AU 5 S ik
AR IR 57 A5 AL UL AR, Fh R LA A o R A B B i TE S S B Y
ZEWAT R, BARITBIRL A i R KL

F—Ji, Kb E KL AAEE AR AR AL g dh IR 5t R, RZH
o AR P AL VP AT SR I R T o ik T PR B 5 M R IE e e BE &, (Rl
7™ T R R b [ S AR BB BB A1 KRB A 64 [ PR 3E 4 o X Al A
J& . BORGUH B . T Ea R, TR U AT A, R ) 4 i i
FYE KRR, LB Ak [ R 2 8 el il A 32 E R 28 E A
ST, Fit, EHREFREMEREF —ARErdEs, A Rtk
AR ER AL, (P E BT ARG G, A RE FE AR BUR Ak AR E
FEMAFRBUG B & AR, SARIFIA A ERIH R R ET L AR, JFR
AT e 880 i [ o 3 A A E X B A 18T ) T IR PR AR

AAirh—A FEAIRIR T, AT o X H AT 500 o ] R A R
SEEEBEEAEIE, R SEBM L FIACE KA AR HE S RIS AR P R A . B
— BhrE S LR, BUMELLGE A “ARHESESE” (standard capture) M[J45R
KA, WRURYL, EEMEAENSE R, RG] E RIS HEREAT A,
Wa 1) T RS T VR AT rRs IR0 R AR A o 1 FH A A A B AR 9 T 9 Y
PR s, TP A SR SR AR A Ol . A TSR b, B S LA Prpm o ] 5 21
ZURHAt ok B R X B SCBR R B R HEAT 70 A, A Bt — 20 T i R AR HEFE
AR E R TERVERE . FERIREFER, RO i lk ) S FE 52 4 42



| ERFREH T EFIBRRBE R E L FIRPFTBUOR

FHEREEA MY KM, RS REHNEEERICEATEZHER
MEEHE . FEit, B E AR #E B B BRI SRR R bR
REABRGIIEABNL, ki, RAES S ThRE, #HAHCE AR
PRl LSO, A BESE T RS AR A RS A, AR,
SR APRETT ZBITE S0 F AR, AT R ERUL, BORPRHEN E K25 et
H AR, —RSWRMEM TR, By — BFRaE AL, T LAA RO i 7 A4
7 3t AR o R R A (B A A I R o e ) R e R R T i R A
PERAS . —BORUL, VR R BUE F K SR E 5 SARIA S T AR5 o 4 T Biox
ZUT R AV Z TR . (RN IA T SN, FERARPRAER 6 & T
e FEAR B AR A I 9 52 fti o A2 b T B AT At R 22 PN 5E S kA SE i [l B,

KT [ 2 o £ ) Ao SR TR A I 1) G 2R e fipE e ) [ BT, 5 et 43 4 U 4
FE PR M2 2R [ R AR ABOR A SN A5, AT LR BLE S DA LA AR
W OFRAERE B SN LA 8RR L5, Wt e E frEr &, Xt
AT REFIRN A =AY A BT SCHK (915 B 0 7 45 T B 6% . @ LA B % R sl b Z R
PR, AR SRV E AR ME AL FIBCEA SR U ) Bl 5h . DBk 2 8CE Brr HE4L 2R
FEZRFE “NF. SHMICEMAZE" (fair, reasonable, and non — discriminato-
ry terms, FRAND) £2A0FAT4F, HADECRIR “H %EZAL” (Royalty - Free,
RF) V7] (faiff “RF 8H057") MR, @—BERBUAR A A SEPREALY
FS AL . ©RIRBURTE ik Z 8] i 5C ZBOR B R %, Hon & I 8 7e
B ARDRMER L FE T, AT RE S BOE Gk b 288 H 228 U SR 5 47 R 1
MR o HABAH K AT RES | R R IESEIRITT A, B ALFE T AR PR A & AT
LA ST URRE B A I AN R (R HEBR A A T A 3K B BR i S AT
R BREA, EVGEAL ., LRV T 2% i 29 5 [a) 8, 45 4 38 4 B2 AL/ AT [a)
%o Ht, BEEFEAARWA MG, B S5 bR A AU 8 B fE A
E LR, R AUB R A E bR e R R KT
RS2 2 FR RCHEBR7E E AR HER 1 5E 5b, A AT BB 22 0 B SbR HE 04 4 3 i
T THT F) S0

KEF: ot FABRH NF, SZRREM FHHFT LA




Abstract

The international competition is relied heavily on the technology, guiding from the
complex national power in high technology. The major high technological industries are in-
cluding to the intellectual property rapid which suddenly appear on the horizon. This situ-
ation urges the international competition present for aside on the strategic revaluation. By
the way, the industries and/or its union (s) in some developed countries are going on to
carry forward with their strength on the combination of the standardization and IP for obtai-
ning the technique monopoly right by the special location of standard. To strengthen the
IP protection and to realize the monopoly of the fact standard with the help of the monopo-
ly of IP is the goal to achieve the maximize business benefit. But, the processes of the
productions formation are used by most developing countries. These countries have to suf-
fer the pressure of higher IP licensee fee, so that the situation already aggravates to “the
unfair competition for international trade” and “control of the power of creation” in these
developing countries. The international industrious competition policy have formed the fol-
lowing influences, such as the industrial development, the encouragement of technique
creation, the adjus}ment on market share and the economical preponderant competition.
All are the controls and issues of the economical increase and development. Around the
background of knowledge economical world and global economic establishment, how to
well apply the issues of the combination including the IP and standardization, and well fit
the standard into the IP etc. those issues will be a challenge in this time.

With the coming of Internet age and Globalization, in several key industries, inclu-
ding semiconductors, biotechnology, computer software, and the Internet, our patent
system is creating a patent thicket: a dense web of overlapping intellectual property rights
that a company must hack its way through in order to actually commercialize new technolo-
gy. With cumulative innovation and multiple blocking patents, stronger patent rights can

have the perverse effect of stifling, not encouraging innovation. Information technology
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has sparked the development of many new products. Most of such products have trended
toward to standardization, since the effect upon “Network Effect” and the interoperabili-
ty in recently years. Standardization provides many advantages and convenience to most
vendors and users, but also makes the patent thicket especially thorny. The standard usu-
ally includes many patents that are owned by many patentees and the manufacturers have
to pay the royalty to the all patentees or they will be sued for patent infringement. To ne-
gotiate with all patentees is inefficient and increasing the transaction cost. Patent pools are
the natural and effective method used by market participants to cut through the patent
thicket. They can clear blocking patents, facilitate the rapid development of technology
as well as reduce transaction cost, so they are very efficient where multiple intellectual
property licenses are necessary to develop or use a particular technology. Nevertheless,
patent pools can also have negative effects and violate the antitrust law due to the fact that
they tend to reduce or eliminate innovation, fix the prices and exclude the competition in-
to the market.

Fair, reasonable, and non — discriminatory terms (FRAND) are a licensing obliga-
tion that is often required by standard - setting organizations ( SSOs) for members that
participate in the standard — setting process. Standard — setting organizations are the in-
dustry groups that set common standards for a particular industry in order to ensure com-
patibility and interoperability of device’s manufactured by different companies. Standard —
setting organizations commonly have rules that govern the ownership of patent rights that
apply to the standards they adopt. One of the most common rules is that a patent that ap-
plies to the standard must be adopted on “reasonable and non-discriminatory terms”
(RAND) or on “ FRAND " . The two terms are generally interchangeable; FRAND
seems to be preferred in Europe and RAND in the U.S. The most c(;ntroversial issue in
FRAND licensing is whether the “reasonable” licensee prices should include the value
contributed by the standard — setting organization’s decision to adopt the standard. A tech-
nology is often more valuable after it has been widely adopted than when it is one alterna-
tive among many ; there is a good argument that a licensee prices that captures that addi-
tional value is not “reasonable™ because it does not reflect the intrinsic value of the tech-
nology being licensed. Patent systems encourage the innovations of technology and it gran-
ted exclusive rights to the patent owner. Standardizations, in other hand, expedite the
commercialization of technology so the technology owner has better advantageous in com-
petition. Once they interlace together and patent become part of the technology standards,

such standard may not only govern the development of an enterprise but also decide the
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trend of technology in an industry. We are not to criticize the patent system or standardi-
zation. Nevertheless, when the patented technology standards conglomerate the feature of
exclusive right from patent system and the charactenstic of mainstream superiority, it
could probably create another form of monopolization. Once a certain technology specifica-
tion becomes the mainstream of market, the market mechanism will edge out other tech-
nology specification. At the end of the day, such specification may becomes an essential
facility to the business who wanted to enter the relative market. It may apply the essential
facilities doctrine when the excessive royalty cause unfair competition. Although there is
no real cases showing that the owner of a patented technology standard refuse to licensee to
a competitor, nevertheless, upon applying the essential facilities doctrine, we could at
least make the following conclusion: if the patented technology standard become an essen-
tial facility, it shall be accessible for all competitor under a reasonable terms and condi-

tions.

KEY WORD: standardization, patent pools, FRAND ( RAND), necessary pa-

tent, patent licence
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