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Preface

We are delighted to write this preface to the Chinese edition of our book,
which will make it accessible to a broader readership.

Law touches upon almost any aspect of human life and social interactions.
Insights of other disciplines studying human behavior, from the social sciences
and the humanities, may thus greatly contribute to legal policymaking and
scholarship. In the past decades, legal academy is undergoing an interdisciplinary
revolution. This revolution, which originated in North America, is gradually
spreading to other parts of the globe.

This book grew out of puzzlement. One of us is a trained economist and
specializes in public law, and the other is a private law scholar with keen
interest in normative ethics. Both of us have been impressed by the fruitful
contribution of economic analysis to legal theory, and implemented its methods
and insights in our research. Cost-benefit analysis forces one to consider the
interrelations between goals, means, incentives, and outcomes in a systematic
and rigorous way. It helps understanding and predicting the outcomes of legal
norms under given well-defined assumptions about human behavior and the
surrounding circumstances,

At the same time, we felt that the criticism leveled against economic
analysis as a normative theory — a theory that aims at providing normative
guidelines to policymakers — is compelling. In particular, we were troubled by
the fact that normative economic analysis does not recognize moral constraints
on maximizing social welfare. In this respect, it does not conform to prevailing

moral intuitions. The prevailing moral intuitions are deontological. According
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to deontological morality, although the goodness of outcomes is important, the
pursuit of good consequences is subject to moral constraints. Acts such as
deliberately harming other people, lying. or breaking promises, are inherently
wrong and therefore impermissible, even as a means to furthering the overall
good. Such moral constraints need not be absolute. A constraint may be
overridden for the sake of furthering good outcomes if enough good is at stake.
Thus, for example, it may be legitimate to harm a few innocent people if this is
the only way to save the lives of very many people. Similarly, while standard
economic analysis supports the breaking of a promise whenever it would
produce slightly more net benefit than keeping one’s word, prevailing moral
norms would justify breaking a promise only to avoid very considerable losses.

Deontological morality conforms to prevailing moral intuitions, yet it
arguably lacks the methodological rigor and determinacy characteristic of
economic analysis. Therefore, it has been claimed that policy-makers and legal
academics should better ignore non-efficiency considerations, or at most
consider them separately, outside of the economic model.

Neither of these suggestions seem satisfactory to us. Thus, in this book,
we argue that the normative flaws of standard economic analysis can be
rectified without relinquishing its methodological advantages. We examine the
possibility of combining economic methodology and deontological morality
through explicit and direct incorporation of moral norms into economic cost-
benefit analysis. We argue that such incorporation would improve economic
analysis of law, and economic analysis in general, without considerably
compromising its methodological rigor. At the same time, we maintain that
deontologists and jurists who reject the normative foundations of standard
economic analysis have been too hasty in disqualifying economic analysis as a
fruitful analytical methodology.

Our project is both ambitious and modest. It is ambitious in the sense that
it proposes a general framework for analyzing and resolving a great variety of

legal and policy issues. It also ambitiously strives to bridge the increasing gulf
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between economic analysis and other approaches to law and legal policy, and
between economic analysis and deontological morality. Like standard economic
analysis of law, it may be used to explain and critically evaluate any legal
norm. The project is modest, however, for we do not claim that by using the
proposed analytical framework, one can avoid difficult normative judgments.
The proposed framework can enable one to more adequately grasp the pertinent

issues and their interrelations, which may in turn facilitate sounder solutions.

Eyal Zamir & Barak Medina
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