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Essential Facility Doctrine i SC BRI B 7 4E/\[]. HH, Essential Facility FE 1
BIRALE. L ARA R L E R N ERE RS AR ASSE.
AgE—HEBEREETREN T REENHRNBEFAK,BEREEELRUE
RSN RE, TEALESS AR RS, BRI B A& T, 84
— A F R BAE AR BREREN AT . FACRAZROREEISK RS EEHY
BILAHERE . B9, % essential BlFER“B.07H )& X — il B £ R BWiEEF
BB EHAEESPHEEER. BOE—NREFRE—A, iR H "
UABEZMNHEZ T “LENEESNEER—&. FHit, 54R3CRA 6 R E %8
YIE P B A L A A — B, A RS R R — A BN AT R E R HEE
. HK,H facility BIFER "R L RE"ERE faclity FFIEmMIR, E£HE
M LRI B P HAE RS REFEIESHR S T BB A REARNE, RKRZ
FBRE SR XAEIRAEEES TR EANR Y. BEREBEXHEF,
“doctrine” & % R “ M7, (ER2, AT RN EkESRPA LIGEMAEE, it
A S5kErEphFENEERAKNER, B X#E R L., EEXITHITE
BHR R 2010 AT AE SEHE A9 28 1k A 7 B SCEE b AL AT R O ARAE D P 5 X AL T 1 S 1
RAT TR M MARIE. A, HEBEEARAREERANR, IRRHEX
ey, HNT &XATHH T, ARG L% — R B OB
YLk,

HATE N BRSO EE A FEZES . (& F 58 B 57T 58018 0 38 AYaE
F—3fE (R RO 55 48 /56 2 BRI R ZWTE ) Mf e ), dU IR ARG, 58 12 858 2
BB TR . OB BRI IR 78 SR = A4 T 438 4 B R ), B F AR =AY, 2011 4R 58
53280 . (R T 200 KR EE——HHX T SR A D, IR, 2009
5 38 ZFES . (RBWEELBRHEISE A RBCRAU — R B8 Magill ), £5F
I ,2009 55 17 3 TIL : (HFET S S RC M AL R ) A D TR HE AL AR ) TR 8 B
BHETIEBEFEM, 2008 455 4 M1 3K (DT RE IR 7E K ZE W 5 Z 3T
BT ), B FE AL, 2008 4548 BRI . (GRS HEULEF T #9528t A0 0 78 4R 7=
ARSI 33 F—— ARK B B 4% ) B T AT P24, 2008 4E48 7 8 /NS . (iB%
SR ZE R AR 4 1 7] R ZB W R OIS ) B S EE R, 2007 R85 5 15 AKOF .
Origk . ERBE . (RN PR RMGRN . XEMKEMNZE), KEIEM, 2007 4
5100 (BRETSEP M DERREN), LR B IRk B W , 2005 4
52 W1 WA (RS T I CEREIRN "), 76 5 BLEk: K224, 2003 4E58 4
B 3CE  (EASIE— R 22 W AR R Rt 147 R 2 LR ), B
RAL 2003 4F .
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PR, AR B B I BE . X — EIE B A SR 32 B PRE E 7 T YAt
PR OO, [ B AR B SR K N e O X eI AR R
B, TiNRZKE:RBOAETS , EEFE NS, LB
B MESEm B LRER.

1912 469 U. S. v. Terminal Railroad Association of St. Louis
£ OPFINHRBOREEILRL . EZEP . ERBHTTREES
kBN EEICEMS —, 7F 19 L5 20 HEXHEZR, A 24 &
Sk HREAHE MR BERIGA KA, HRES THEEA AKX,
LA % 5 LLoHE o] 3 4 B ) T R 3R 3K e 8k o R TE 4R AA T o2 Z BT
BRI R E i, B ANE =Mig2, 052 St. Louis #f.Merchants
BF & Wiggins A A) . 3 AT RES A B, 0470 S5 (6 FH 24 3t ) $62
%=yl (terminal) & k18 15000 8 B B T KB , 20 K 5 BRI 2

C1) AJ#& . Phillip Areeda & Herbert Hovenkamp, Antitrust Law (2d ed. 2002) C¥#% 0>
WEHE RN R FHEN”. “TLEN” N S HMFA”); Phillip Areeda,
Essential Facilities: An Epithet in Need of Limiting Principles, 58 Antitrust Law
Journal, at 841, 852 - 853(1989) (it 1¥iX —H 5, I\ K HA WA MM EER); Michael
Boudin, Antitrust Doctrine and the Sway of Metaphor, 75 Georgetown Law Journal, at
395, 397 - 403(1986); Richard J. Gilbert & Carl Shapiro, An Economic Analysis of
Unilateral Refusals to License Intellectual Property, 93 Proceedings of the National
Academy of Sciences, at 12749, 12754 (1996), available at http: //pnas. org/cgi/
reprint/93/23/12749. pdf GAJ&IHR = A A3 HiliF o] % R T 2% O IR B8 , o reH k4|
F$EFH); Keith N, Hylton, Economic Rents and Essential Facilities, 1991 BYU Law
Review, at 1243, 1244 - 1245; Abbott B. Lipsky & J. Gregory Sidak, Essential
Facilities, 51 Stanford Law Review, at 1187, 1248(1999) Gt iFix—HiHk = PZEH —
B3 ) ; David Mc-Gowan, Regulating Competition in the Information Age; Computer
Software as an Essential Facility Under the Sherman Act, 18 Hastings Communications
and Entertainment Law Journal, at 771, 850 — 851(1996); Gregory J]. Werden, The
Law and Economics of the Essential Facility Doctrine, 32 Saint Louis University Law
Journal, at 433(1987).

C2) AJZ M. Brett Frischmann & Spencer Weber Waller, Revitalizing Essential Facilities,
75 Antitrust Law Journal, at 1(2008) (3 H T “I XM £"); Robert Pitofsky,
Donna Patterson & Jonathan Hooks, The Essential Facilities Doctrine Under U, S.
Antitrust Law, 70 Antitrust Law Journal, at 443 (2002); Spencer Weber Waller,
Areeda, Epithets, and Essential Facilities, 2008 Wisconsin Law Review, at 359([8] % T
Areeda X #0 R ERE AOHEIE) .

(3] BORMIAN X —RMRE A KB R BB T 4 gk th S, BTk T Bk iy
B, B REBIEERIEA— TR EL S M RARA R, B REMr 4 % h & LIRS
MR RGBTSR H (SR CGE) BN (RFERHTE B R, B H AR
+t,2003 R, 8 244 D),
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BBl Rl A BB HRA AL BB R R S0 . PR VBER FER
o Te v Tkl TR A 2 B R IR ROk B A B BT R L 9T T8 IR = T Bk B B8
B AR . BAE EE B ITR R UR A R, (B R X
WA MR RS RRREANIER. FX BREELHHRE
Vi EN BN A F S St Lous ¥ BX & A 32 Terminal Railroad
Association of St. Louis 24 & (ffi#k TR A F)) , 5E 2 %455 Bk 5 Wik bk 5
. B A, R E A TR 2 Al RN iT h. EiX—
K rh, 5 B WIR B BRI BUE R R B F R AN E : —
RHMEMARESL L AEE A C B —RERAFAE
Wit St. Louis TIREM XL, WIERXFNEENHER, #E15
ZRGOIAR RAZ ORI R IRk (17,

7E U, S. v. Terminal Railroad Association of St. Louis £2ZJ5,%HE
&4 Otter Tail Power Co. v. United States & (2, MCI Communication
Corp. v. AT&T, Inc. £ *7, Anaheim v. Southern California Edison Co.
% 4 Paladin Associates, Inc. v. Montana Power Co, 3 57 &%t F# .0
WIS K BREA LMK — R R, EXERED, HROHEIE
FUE LEMBIAR M=k Z .

bR T REZA MRTHA A — RO EE M R s Rk, B
[FIREXT F RO E IS BT S | KM AT T ZMREAR SR KR
R7E Bronner 0.0 REHIE HAT T 2T A 24T, 7E B4 ZATH
BT B A8 F A R4 B e T M A O R b AR PT A R R ©°0, %
REAREI R, JR 4 Bronner & —Z0/NE Bl & 17T #9448 H WA » 8%
4 Mediaprint & —Z KM ACH IRR, H BAA 2BEEBE AR R
g, AT A RR kR ). REERERBE AR RARLBIEL,

(1) Marissa A. Piropato, Open Access and the Essential Facility Doctrine;: Promoting
Competition and Innovation, 2000 The University of Chicago Legal Forum, at 369
(2000).

C2) 410 U.S 366(1973). BRBPARE ¥ EH N K EHBF BRI BT S O RERIS ARG

£3]) 708 F. 2d 1081(1983).

43 955 F. 2d 1373(1992).

(5) 328 F. 3d 1145(2003).

(63 Case C-7/97, Oscar Bronner vs. Mediaprint, [1998] ECR I-7791.
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B HRARRIA . R4 A RO FE 4847 0 R A T 3% S e Az, B2
BRI AR, ERER, KRB S A O B BIR ) E R R R
@ BAEA ISR @ Bk A g R ™ i 2R %5 R4 A A
DHY REFERSE SR TE AR s @ TE 4817478 AT RRIHFROR B 3R
HHFAEES ;@ A TIESHEE O, HPRTFURTLER, EKE
BIAER : © L#EF= S5 FF =& RiE shat AT D) @ A
Pl R 2 vrak vk /b R BT , 307G A A FH A R X 7 A5 B B 7 B HLAt
ZEESTER KRN, 7EIXFE T Bronner HARFIE 7T LAEEEHA 7 %
B EERTLER SN E  REXMH R SERET S PRS2
RHANSHBRHARKHET S LHERES 2, A% 5HMLEE
A AVERE ST AH R A P BB AFLE , BT AR BB R i B0 R L 18
I 48 21500 ) 4 AR A AR A 6201 Bronner #4738 5 9 L5 €32,

BT Bronner £Z 4t Bk B A & /1 B R4 £ HE: Commercial
Solvents & “4° Magill & °°, %%, T—HIM R, XBREHES &
TR R LS F RIS 8 RO B E S B L K an o]
AHEMERSESTE,

SEBR b, IERE S IR, 3 20 F B0 4 5 8 A
HE—ERE LIRS —B. BRAEXPLESEEMFARELE
it » LA B LA BB B AR 1, T X 3R 43, PR BRI P IR K
oz —. BN, & RERILA R A RE , 800 BE 2 AT LA FIH 2 Ko B B
ERE LSRR EN AN EEARA MERN R, R, X—REE
FHb AR ET ERE T, R EEEUARES S, BF¥E

(1) Case C-7/97, Oscar Bronner vs. Mediaprint, [1998] ECR I-41.

2] Ibid, para. 43.

€32 Ibid, para, 44,

43 [1974]ECR223.

(5] Joined cases C - 241/91 P and C - 242/91 P, Radio Telefis Eireann (RTE) and
Independent Television Publications Ltd (ITP) v. Commission of the European
Communities, [1995] ECR I-00743.

€61 C¥E: (MASAH—RZEWEX el A T SR Bt 6147 R Z A, B R
#E,2003 4ER, 55 449 T AL : (BRI S P I0“ BEHEFN ), Jb B R 2
B4R, 2005 455 2 #.
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RO R HE RS R 2 TR X F — N ARERET 5 L #TEE
R I AR BB LT X BHE M BT A & A L FHIF AR
T . A A FEE IR B BRI R R BT ST
M —AE Rk TR B A AT R4 B AT S A9 A B
(LGRSO  BAR TN B ARR A WA X5 ik Tk B RLE 4/
Tk AR 3R RO - LU S BRI TE R0 G 2R O BARFEH IR,
BB IS AR B T T SRS B L B R 2% BT B AR AR L5 PRAETE
FXITF R LUE GHRAHEAMYSE ), XBEE X ENEH LR EE
BEORHR B X T4 0 B i B2 A B 16 B LA R S 55 K T B A o
BRE .

AT WIS ERT5 6 , A SO R BT B3R R RO
BREERIS SR I B R 7E R WA B, — NRIEBOAE N B Z 5
AR B — & BB b AR DA B ITBUBE A 55 T A
BIEAR 5. N4U, X—NRERZNEARTREAENEENE
X PR CREER MR RGN A ER A EEERY A &
AU TG A6 20 AR 4L 45 35K B T A » DTG 56485 T 30 9 52 2 A A AR 0 i 4
k. BN, FE—Lfe 5 EBHA N R B RZEWT T, i T AR Z 5 A
WEILFNFE, AL MR I TEHRNERREKK. BH T
FOREREH R R A R AR5 E A TBA B A ZW R, 7T LLTHGE
FRVEBARME. BR, GRIKEPEH & [F 28 L 05m R 5 0
HFETHTHRBEZXRBIHH R B2 E4E A X b5 AR %5
R B M RER ., EHHERLT . BMEL SRS R UESK.H
T RIS A 5 10 “ B0 AL, R 2% B9 R B R 2B 0T B R L
AT G EE . R, R S AR 55 BT 5 7 4, R A 3L
At At SR IRAITR 28 IR AL M2 B0 & 108 B & T FF R
FARR LR . X —BRKRTE R EW LW -, RO R

010 BN (BRIATESET RSB ), PR BIE K29, 2003 4645 4 349,

(2) AP, BroRk, E5RH. (RZSPHLTREREN. XEMEKENER), KEBMN,
2007 4E55 1 39,

(31 B4E . (ERHRME IR AR S 2Bk o 5SRO, 2006 4555 21 84,
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Ait, XAPEEE FH AR R, — B REARIERLHE,
T B Ay oo 400 7 A DA T T I AR K A . L, ZE TR O A
A B, AT R B 07 i TR, AT B FE Wil
T R RURE QT SRAR A 7 AN %E . PRIEVLAG N B) i HLH Y 25 BE TC €
SR BT Xt 0 iR E RV 7E b AR () A b IR BE. 2 B E Y PR VR B AR
¥ ,{H“Essential Facility Doctrine” 35 — R H BL7E 3 H B S % B bt
A e ) R % o K R R K AE 65 AR Z 5 Y Hecht v. Pro-Football
KOV, MBI T 1983 4F i) MCI F 28, 3 H ¥ B A 55— Y58 I i
LR R AR C7, 26 B BRI R i B 7E X — 6] i 3B R B R
B WoREA IE R B % OBt 38 E—2F kB i A e Uk A
TEOREIEE— BRI IS AREE RN B LD — PR EA
HAZ 4, Hylton G I H T —1 1952 £ R4 Gamco, Inc. v.
Providence Fruit & Produce Bldg. ,» Inc. 4%, A MiX HER FRERS —
MERRIZ ORGSO RME. (B2, ihF et EE 2, BF 1970
FERX—HICE RN B ILARTEAKR 52,

TERRILAARTE S P, B O R IR IR B SL & 7 T AR Y B[R]
2238 FIAR  BRUNE: B S Ao K IR A O IR B AL B SRR 1974 4R 1)
Commercial Solvents & %), {H2, (A EENE XK A P bt &

(1) 570 F. 2d 982, 992(D. C. Cir, 1977).

(2J MCI Communications v. AT & T Co. 708 F. 2d 1081(1983).

(3) MHE,ZXERRERZESNARAX —BLAHRNSE. LRI 08 HA
SHEEBRE T Y, BP 1927 4£ Eastman Kodak Co, v. Southern Photo Materials
Co. ,1951 4 Lorain Journal Co. v. U. S.,1973 4E Otter Tail Power Co. v. U. S, ,1985
4E Aspen Skiing Co. v. Aspen Highland Skiing Corp L /% 1992 4E Eastman Kodak Co.
v. Image Technical Services, Inc. , BIAKREHIELACH R4, TA Y K2 WL
) &0, {EL R , 3 R IBR 0 8 0 ok e A o A A0 i 9 1 D I D AR 3, e &2 R #E Aspen
Skiing —REB)E — MHIERE): “BEARE A RBIERE IR T REBAR, RITANE
AVER R EERE T BB " (B IRXIFLF . (LS8R B0 [R 4 & FE
WEAZHEE D, (B ATRBZEREER.E 1588 18D

(43 194 F. 2d 484 (1st Cir. 1952).

(5] Keith N. Hylton, Economic Rents and Essential Facilities, 1991 BYU Law Review, at
1243, 1274 (1991); Gregory J. Werden, The Law and Economics of the Essential
Facilities Doctrine, 32 Saint Louis University Law Journal, at 433, 442(1987).

(62 Joined Cases 6-7/73, [1974] ECR 223.
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FHEBEFAEORBHEIS” M FRE, HB 1992 £ B&I v
Sealink 2 C27p , Bk 3L/AZ 7 2 7 1E A ORI DR HE IS I HAE
HBRAECHKIE . TEZR T EBIAR , WRIA HE A OB R
SRRt R4 Lk 3 e G P A L 5 DA O B E R EHR S AR
AR EZS N FERZRME ATESHLESHFLATRESFSE
(), 7B (B T 4R 29055 86 2k (BIIATSR 82 4%) . T MEfIE] &, X—F
B At A R 20 REERETIE].

Y S AL AL Y18 B8 S B Y R L IR B _E S BT R A AN
EVE . RERORHEEE W KK R R LAY R BI1R 2 R, A 45 & T
BOEREWEEISHERT O RERE B A O RBEETFLUT
=AM

B AR EERE. AR R %O A B AR R, R
2B b R0 IR B 1R S B b R R — s BRI A 38 5 55, R
A% A 4 AR EE 3 Al BT R AR A 5. T X Rl 55 A
HEZFHARFEERE K. BHZSF TR ABRESRIES
HEEEZH R, 8 H R ER—RBHITHEIES , UK BE4T 6 Fh 38
5. 1IER B AR SNAFEA M HIH EEE SO HIT R IR E,
B SEFIKFE.

At RVt A% OB BT R I B 38 5 L35 45 72 A R D R B
NS R ER & Z 8 f 3R ) . B0, (BRI Br B R 2 i & 4 &
—ANEHE , R A B E R T B AU 2 Z T . X —iRiE
YRS AR R T IR R A A 3R, (E R (R i s FT RERRAR B SRR .
XAFENRE., —RFREET 2Z2E0E 0SS FE, X R R SRR
RSB RMEAFRTE . ZRMRIE S ERET RE2WEENHE
BOR, AT LA W iR T RS BT K B © M3 S5

(1) Sebastien J. Evrard, Essential Facilities in The European Union: Bronner and Beyond,
10 Columbia Journal of European Law, at 491(2004),

€23 [1992] 5 CMLR 255.

(3) Mats A. Bergman, When Should an Incumbent Be Obliged to Share its Infrastructure
with an Entrant Under the General Competition Rules?, 5 Journal of Industry,
Competition and Trade, at 19 — 20(2005).
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FROSBK TRl » 3 T ZB 0T R B A 45 R A T R OR Y TE S 1Y, AT LA
SE R TEREBEERE AT B A LA ™ BRI T 2 AR AR
HIBRMEP SXTTREAR 2 . (ER IR A7 B U T B Bk HLA
Al T BB BB T BEME YRR . AT, SRR Y 3 4 35 AT BE AN B 5L
Wit (B RS —Hr BEA T BB, R AT EABIRA BE, 5 =
BB AT LAZRAS AT AR C 27,

WeAb, T7E S ZB Wik B AE SR, 200 IR B B0 o T BB IF A
RERIE BT 1B 18 71 1T 3 36 4, A T 42 T 20 3R A1 9% & AR A B 1 AL
Areeda #l Hovenkamp f T —/ME] B2 BB FoR YRR . (BRIR—1>2WT &
AR RRUAR D RER BN EE. TR 005 RE S8
iz 1 RIeE 100 B, AHRLHY , ZZIT A2 1. 5 RJT, = tH &N 80 Bfif.,
BB RZEWE HE 20 BARFE, ERXHAEREHBRERA ., &
0T Ak S0l 4 B 80 BALL (20 B 4 R4, 60 BLfL 48 A K 50 oK
P& BUETE 1. 5 RITRFARMAIE . G RB R ZZW# 1% RS 8
B8R BBk f X — R, (B £ T3 Scalia 3 B 7E Trinko R 142 3
Y 5 g3 R 3 (central-planner) 8% # /A 33 B (public-utility) &) £ £37,
BBt T ARG ER 8 T S A R 25 /0, Tl EL AT 40 25 T RE TR , (R MG
BERt 7 B OR B B ALRR C10, Hylton AABIKM A . MBI N HHE
HEAth 1 1 A BERE AR 6 £ b BB 388 5 o2 7= o ) ) A 9 5 SR ST 3%
FE . BRX— AL FITE G X T4 BB S T8 R  1E 9 &R
HREENEGFUEMNAT E . X—555R 788 H 2 v 22 i i 2 2
4 TR] 5A-FF-43- B » TS 803X 2] ©5 7,

(1) PHILLIP AREEDA & HERBERT HOVENKAMP, ANTITRUST LAW, 770 - 771
(2d ed. 2002). p. 173,

{2) Thomas F, Cotter, The Essential Facilities Doctrine, Antitrust Law and Economics,
Keith N. Hylton, ed. , Edward Elgar Publishing(2008),

(3] Trinko, 540 U. S. at 408.

(4] David McGowan, Why the First Amendment Cannot Dictate Copyright Policy, 65
University of Pittsburgh Law Review, at281, 309 - 313(2004) ; Abbott B, Lipsky, Jr.
& J. Gregory Sidak, Essential Facilities, 51 Stanford Law Review, at 1223(1999).

5] Keith N. Hylton, Economic Rents and Essential Facilities, 1991 BYU Law Review, at
1252(1991).
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FOYR, AT AR R 2B R B O e R — I E R A L
i AL ORI A TELE , — BB ROAE R R L BRI P J7 3
SR ER LA A BRA AT RO RO A, B2 bR e T 4
A e AR (B TEIX — R ST D) , T LU R B RBEHE
WAEARKAREE ERI T A8 7 Bk BB B0 i RO O B 38
i, FETEL AR WA PIE YA R D R E . XERE
LEP BZOREERE L2 ZEHRZ HEEMAZE. flwm,RE
HOIEBEAER M P BT R B O S AR AL IE SR 28 5 BT 10 AL
FHERL D ARFTEME LXK BEAHENE O RRE
i OO A E A OO0 Dk O R R B A 8L R BRAN
BEERTE OO\ TR A B 294 b i 75 P 4 M 2 E VU Bl Y fe s TS R
gt V0%, T, B TR E RZEBTE A PAT BT IS FE 3 F5
12 LA RAZ O BRI B R K 0 BT BCR BT B A M R 22 M
HARIME 22K X — FNE A B A SR, . Bk OV .8
Tig U2 PO P ERR YO L OV RS O AB A

1) Silver v. New York Stock Exch. , 373 U. S. 341(1963).

C2] Alaska Airlines, Inc. v. United Airlines, Inc. , 948 F. 2d 536 (9th Cir. 1991), cert.
denied, 503 U.S. 977(1992).

€33 Delaware & Hudson Ry. Co. v. Consolidated Rail Corp., 902 F. 2d 174 (2d Cir.
1990).

43 Otter Tail Power Co. v. United States, 410 U. S, 366(1973).

£5) City of Chanute v. Williams Natural Gas Co. , 955 F. 2d 641 (10th Cir. 1992).

€6) Florida Fuels v. Belcher Oil Co. , 717 F. Supp. 1528 (S. D. Fla. 1989).

€73 Driscoll v. City of New York, 650 F, Supp. 1522 (S.D, N, Y. 1987).

8] Interface Group, Inc. v. Massachusetts Port Auth. , 816 F. 2d 9 (1st Cir. 1987).

€93 United States Football League v. National Football League, 634 F. Supp. 1155 (S.D.
N. Y. 1986).

€103 MCI Comm. Corp. v. American Tel. & Tel. Co., 708 F. 2d 1081 (7th Cir. 1983).
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