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Abstract

It is noteworthy that source of law, as a conception, is quite
murky both in connotation and denotation, as it is not only faulty in
theory , but also has difficulty in application. Hence, rethinking it
from the perspective of judiciary will be of ecritical implication.

The “source of law” ( falv yuanyuan ) , of which the source is
fons juris in Latin, can be dated back to ancient Greece. Historically
speaking , ancient Greece did not have the concept of the source of
law , because no judicial method was needed by the democratic
legislation and judiciary then. In the ancient Roman Law Era, only
when the jurisprudence became more exquisite had the “ source of law”
been applied in the judiciary. The Roman law fons juris had two
meanings ; a) fons jurts summarized norms from ancient Roman Law to
be used as the adjudication norms in the judicial process; b) fons juris
approved statutory law as measurement for dispute resolution and so did
norms besides statutory law. During Western European Medieval , there
were abundant practices of source of law theory, though inadequate
academic literature proved existing of advanced source of law
theories. Those practices developed with the western legal system,
conjuring up civil demands, judicial wisdom and legislative power. In
modern times, rationalism set the trends, legislation heralded the rule
of law, and codified tendency became the whole of law life. Moreover ,
complying with the arising of political countries, separation of powers

formulated the basic national political framework. Consequently, the
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concept of the source of law in legislative practice became the source of
materials and data, and the concept of the source of law dissimilated.

It should be noted thatreconceptualizing the source of law is a
necessity especially from the perspective of judicial development. To do
so, judicial viewpoint shall be adhered to, and the inheritance,
practicability and context of concept of the source of law be
comprehended from the angle of “ legal pluralism”™ or * normative
pluralism” . For the concept of “source of law” , “law” refers to the
“ judicial applicable law 7, and * source 7 contains plural
norms. Therefore , the connotation of the source of law is a set of norms
of adjudication, from which judges discover the norms, and
whereupon , the source of law provides authoritative source for judges’
application to solve disputes, and a legal methods to be applied in the
legal process as well. As a consequence, a correct understanding of the
concept of source of law should be distinguished from some other
similar items. (1) Difference between source of law and legal

form. In practice, the “law” of “source of law” means the law to

‘@ ’”

judiciary , whereas the “law” of * legal form” means the law to

“

legislation ; from the content, the “law” of “ source of law” is an

‘“ ”

open normative system, while the “law” of “legal form” is a closed
one; from the path, the “law” of * source of law” is discovered in
the judicial application process, with the “law” of “legal form” being
shaped from the form of legislation. (2 ) Difference between source of
law and law. From the scope, the scope of the former should be larger
than that of the latter; from the subject, source of law is mainly
applied by judges as the source of norms for decisions, whereas law is
applicable to all citizens in the society; from the method , law, as the
source of law, is embraced by the judiciary for its legitimacy, while
norms outside the law are accepted for their rationality as the source of
law. (3 ) Difference between source of law and origin of the

law. From the cultural side, there is quite a large difference between

source of law and the origin of the law; from the institution, the

..
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former is related to the contents of the system of legal practice of life,
whereas the latter to the ideological system source of law ; from the out
coming , origin of the law underlines legal validity of the law to some
extent, while source of law merely traces the source of norms to be
applied as adjudication norms. (4 ) Difference between source of law
and legal system. From the function, both have their respective
independent values; from the content, source of law i1s more content-
rich while legal system mainly covers statutory law logically ; from the
form, the latter puts emphasis on the logic among all components,
while the system of source of law is relatively loose.

In the contemporary world, forms of source of law are various
among States. On the whole, these forms show up as statutory law,
case law and many others, among which, statutory law is the source
of law mainly created by national legislature, case law is the one
created by the judiciary, and the others include protocol norms,
customary rules, principles of justice, religious norms, moral
principles , logic law, public policy, etc.

The theory of source of law to judiciary should be in combination
with legal discovery, which provides searching and discovering
adjudication norms method in the judicial process. In the civil law
system, legal discovery is supposed to expand preferentially in the
statute law, because of close relationship with the potency of statute
law , the predictability of statute law and limitation of judge’s power. In
the civil law system, legal discovery’s basic regulation is that legal rule
discovery is superior to that of legal principles, substantive law
discovery is superior to that of procedural law, the inferior law
discovery is superior to that of the upper law, and special law
discovery is superior to the general law; and based on these, it has a
necessary comprehensive discovery. If the judges find that applying the
law of statuary law source shall appear any serious violation against the
social fairness and justice, or no laws are applicable from statuary law

source norms , they could find applicable adjudication norms from legal

e .



