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Abstract

With the policies of propelling institutions reformation published
by government and the formulation of relevant laws, the reformation
for institutions is entering the profundal zone. Publie colleges and uni-
versities are institutions of public welfare. Thus, the identification and
allocation of their rights and obligations are more complicated and ur-
gent as well. However, the research in the rights of teachers who are
the real subjects to implement educational responsibilities still has
many problems. Compared with the prosperity of the rights research for
general laborers, the teachers’ rights research has lagged far behind. It
cannot adapt to the need for universities’ in — depth reformation, and
also constrains the effective realization of teachers’ rights to a large ex-
tent. The research on teachers’ rights and relevant issues has great
practical significance in the ongoing institutions reformation, the revi-
sion of related educational laws and the rights relief for teachers as a
special occupational group.

Whether university teachers can enjoy the labor rights presented
in the labor law is subject to whether they have the legal status of la-
borers in it. Labor relations are carriers of exercising labor rights by la-
borers. The attribute of legal relations between schools and teachers is
the precondition of judging teachers’ legal status. Teachers in different
countries have different status, due to the differences in political, eco-

nomic, social and cultural factors, which result in different legal
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thoughts. In China, teacher’s law makes it clear that appointment sys-
tem is implemented between schools and teachers. Therefore, in spite
of the influences to the legal relations between schools and teachers
from the theory of special power relationship, teachers’ appointment
contract based on labor contract and concerning its specificity should
be in line with the developing trend of right concept and the current
situation of judicature in China.

Teachers are defined as workers in the labor law, the provision of
which is the premise of their labor rights. To define the eligibility of
workers in the labor law from the perspective of the formation and
change of labor relations, the natures and characteristics of the labor
relations should be comprehensively considered. It can be found that
there is a convergent trend in the standard of laborers’ identification all
over the world, according to the observation of the laborers’ definition
and identification in two law systems. Although Chinese laws do not di-
rectly define laborers, the identification of the legal status of workers
still reflects the magnification trend of labor legislation for the purpose
of protecting laborers, and emphasizes the identification of real labor-
ers. As workers, teachers shall conform to the standard in form or sub-
stance. It is not difficult to find that schools and teachers both are the
subjects of eligibility of workers, via the analysis of the legal relation-
ship between schools and teachers through the labor relation judgment
standard.

The purpose of characterizing the legal status of teachers is to
provide more extensive legal protection for teachers’ rights. But com-
pared with the general workers’ identity formation based on the conflict
of interests between employers and employees, the legal status of

teachers as workers presents many special aspects. These particularities
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are reflected not only in labor relations between the schools and the
teachers in content and realization of rights, the right to relief, and
the law applications, but also in the qualification restrictions in obtai-
ning teachers’ laborer identities. The real purpose for positioning the
legal status of teachers as special laborers is to deliberate the exercise
and protection of their rights from a labor law perspective.

The labor rights for citizens presented in labor law are specific
rights under the premise of constitutional labor rights. By the labor
law, they are also the specification and institutionalization of constitu-
tional rights enjoyed by citizens. According to the teachers’ labor rights
system from an Extraterritorial Law perspective, the sources of Inter-
national Law in the teachers’ labor rights content contain general provi-
sions of International Law in the teachers’ labor rights content and also
the specialized norms of International Law relating to the labor rights
of teachers. As for specific countries, the labor rights of private college
teachers in content and exercise are less controversial. In both Anglo-
American Law System and Civil Law System, there are more restric-
tions for public colleges and universities. As far as China is con-
cerned, it should be based on professional capacity to understand the
connotation of teachers’ labor rights, including the requirement for the
recognization of teachers’ professional status, as well as fully realizing
and defining the content of teachers’ labor rights under the premise of
grasping teachers” professional autonomy and their academic freedom.

Whether teachers’ labor rights can obtain related judicial relief
actually determines the existence value of legal declaration for
teachers” relevant rights. Teachers’ labor rights are issues with great
practical characters in themselves. In the aspects of teachers’ labor

rights relief in comparative law, the teachers’ labor rights reliel chan-
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nels in America, Germany and other countries include teachers’ com-
plaints, arbitration and litigation. In Chinese non-litigation relief sys-
tem for teachers’ labor rights, teachers’ complaints system has many
problems in practice. For the dispute arbitration relief channels of
teachers’ labor rights, our country adopts binary processing mode of
labor and personnel. In public schools, personnel dispute processing
can be applied to handle the disputes of teachers’ labor rights. While
in private schools, the mode of labor dispute processing is used. As for
the legislative trend alone, both of them tend to combine. However, in
terms of the direction of institutions reform, the personnel dispute ar-
bitration system will exist for a long term and how to improve the sys-
tem is a more urgent issue. Compared with the non-litigation relief par-
adigm, teachers’ labor rights litigation relief is even more significant ,
but because of the absence of valid legal norms, empirical research

appears more meaningful.
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