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The Judicial Power

1. Article III

The federal government is a government of limited powers, which means that for
federal action to be legitimate, it must be authorized. The Constitution is the instrument
that authorizes the federal government to act. Thus, whenever a question involves action
by an entity of the federal government, the action will be valid only if it is authorized by
the Constitution. The Constitution authorizes a federal court system in Article III, which
provides that federal courts shall have Judicial Power over all “cases and controversies™

1) Arising under the Constitution, laws, or treaties of the United States;

2) Of admiralty and maritime jurisdiction;

3) In which the United States is a party;

4) Between two or more states;

5) Between a state and citizens of another state;

6) Between citizens of different states;

7) Between citizens of the same state claiming lands under grants of different states; and
8) Between a state or citizens thereof and foreign states, citizens, or subject.

2. Federal Courts
Only the action of Article III courts are the subject of our outline, but you should

know that there are two types of federal courts.

1) Article Ill Courts
Article III courts are those established by Congress pursuant to the provisions

of Article III, Section 1. Although Congress has plenary powers to delineate the

plenary powers 4:4%
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jurisdictional limits, both original and appellate, of these courts, it is bound by the
standards of judicial power set forth in Article III as to subject matter, parties, and the
requirement of “case or controversy.” Thus, Congress cannot require these courts to

render advisory opinions or perform administrative or non-judicial functions.

2) Article | Courts

Congress has created certain others, however, by way of implementing its various
legislative powers, e.g., United States Tax Court, courts of the District of Columbia. Judges
of such Article I courts do not have life tenure or protection from salary decrease as do
Article III court judges. Article I courts are sometimes vested with administrative as well
as judicial functions, and the congressional power to create such “hybrid” courts has been

sustained by the Supreme Court.

3. Jurisdiction of the Supreme Court

1) Original (Trial) Jurisdiction

Under Article I, Section 2, the Supreme Court has original jurisdiction “in all cases
affecting ambassadors, other public ministers and consuls, and those in which a state
shall be a party.” This provision is self-executing: Congress may neither restrict nor enlarge
the Supreme Court’s original jurisdiction, but Congress may give concurrent jurisdiction to
lower federal courts and has done so regarding all cases except those between states.

2) Appellate Jurisdiction

Article II1, Section 2 further provides that “in all other cases before mentioned [i. e.,
arising under the Constitution, Act of Congress, or treaty], the Supreme Court shall have
appellate jurisdiction, both as to Law and Fact, with such Exceptions, and under such

Regulations as the Congress shall make.”

4. Constitutional and Self-Imposed Limitations on Exercise of Federal
Jurisdiction-police of “Strict Necessity”

1) No Advisory Opinions

The Supreme Court’s interpretation of the “case and controversy” requirement
in Article III bars rendition of “advisory” opinion. Thus, federal courts will not render
decisions in moot cases, collusive suits, or cases involving challenges to governmental

legislation or policy whose enforcement is neither actual threatened.

2) Ripeness — Immediate Threat of Harm
A plaintiff generally is not entitled to review of a state law before it is enforced (i.e.,

may not obtain a declaratory judgment). Thus, a federal court will not hear a case unless

render fEH (HIR); T, i
concurrent jurisdiction 3t [} FEAL
declaratory judgment EFCAME, BHIAFIR
> 4

Chapter 1/ Constitutional Law



the plaintiff has been harmed or there is an immediate threat of harm.

3) Mootness
A federal court will not hear a case that has become moot; a real, live controversy

must exist at all stages of review, not merely when the complaint is filed.

4) Standing

A plaintiff will be able to show a sufficient stake in the controversy only if he can
show an injury in fact — caused by the government — that will be remedied by a decision
in his favor (i.e., causation and redressability).

(1) Injury

To be standing, a person must be able to assert that she is injured by a government
action or that the government has made a clear threat to cause injury to her if she fails to
comply with a government law, regulation, or order. Some specific injury must be alleged,
and it must be more than the merely theoretical injury that all persons suffer by seeing
their government engage in unconstitutional actions.

(2) Causation

There must be a causal connection between the injury and the conduct complained
of — i.e.,, the injury must be traceable to the challenged conduct of the defendant and not
be attributable to some independent third party not before the court.

(3) Redressability

In determining whether a litigant has a sufficient injury to establish standings,
courts ask whether a ruling favorable to the litigant would eliminate the harm to him. If
a court order declaring a government action to be illegal or unconstitutional (and ending
that government action) would not eliminate the harm to the litigant, then that individual
does not have the types of specific injury that would grant him standing to challenge the

government action.

5) Adequate and Independent State Grounds

The Supreme Court will hear a case from a state court only if the state court
judgment turned on federal grounds. The Court will refuse jurisdiction if it finds
adequate and independent nonfederal grounds to support the state decision.

(1) “Adequate”

The nonfederal grounds must be “adequate” in that they are fully dispositive of
the case, so that even if the federal grounds are wrongly decided, it would not affect the
outcome of the case.

(2) “Independent”

The nonfederal grounds must be “independent™ If the state court’s interpretation
of its state provision was based on federal case law interpreting an identical federal

provision, the state law grounds for the decision are not independent.

stake  Fl5i R A



6) Abstention

(1) Unsettled State Law

When a federal constitutional claim is premised on an unsettled question of state
law, the federal court should stay its hand (“abstain” temporarily), so as to give state
courts a chance to settle the underlying state law question and thus potentially avoid the
needless resolution of a federal constitutional issue. [Railroad Commission of Texas v.
Pullman, 312 U.S. 496 (1941)]

(2) Pending State Proceedings

Generally, federal courts will not enjoin pending state criminal proceedings.

7) Eleventh Amendment Limits on Federal Courts

The Eleventh Amendment is a jurisdictional bar that modifies the judicial power by
prohibiting a federal court from hearing a private party’s or foreign government’s claims
against a state government. [See Hans v. Louisina, 134 U.S. 1 (1890)]

(1) What Is Barred?

The Eleventh Amendment’s jurisdictional bar extends to the following:

a. Actions against state governments for damages;

b. Actions against state governments for injunctive or declaratory relief where the
state is named as a party;

c. Actions against state government officers where the effect of the suit will be
that retroactive damages will be paid from the state treasury or where the action is the
functional equivalent of a quiet title action that would divest the state of owner ship of
land; and

d. Actions against state government officers for violating state law.

(2) What Is Not Barred?

a. Actions Against Local Governments

The Eleventh Amendment protects only state governments. Local government (e.g.,
cities or counties) is not protected.

b. Actions by the United States Government or Other State Governments

Actions by the United States Government to other state governments are not barred.

Note: Native American tries are treated as other private parties, and so they are barred
from bringing an action against a state government in federal court. [Blatchford v. Native
Village of Noatak, 501 U.S. 775 (1991)]

(3) Exceptions to Eleventh Amendment

a. Certain Actions Against State Officers

The Supreme Court allows the following actions to be brought against state officials
despite the Eleventh Amendment:

(a) Actions against state officers for injunctions

(b) Actions against state officers for monetary damages from officer

(c) Actions against state officers for prospective payment from state

b. State Consents

A state may consent to suit in federal court. However, no consent will be found

7 4
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unless the state clearly waives its Eleventh Amendment immunity.
c. Congressional Removal of Immunity Under the Fourteenth Amendment
Congress can remove the states’ Eleventh Amendment immunity under its power to

prevent discrimination under the Fourteenth Amendment.

Legislative Power
1. Enumerated and Implied Powers

The Constitution grants Congress a number of specific powers, many of which are
enumerated in Article I, Section 8. It also grants Congress auxiliary power under the

Necessary and Proper Clause.

1) Necessary and Proper “Power”

The Necessary and Proper Clause grants Congress the power to make all laws
necessary and proper (i.e., appropriate) for carrying into execution any power granted to
any branch of the federal government.

2) Taxing Power

Congress has the power to lay and collect taxes, imposts, and excises, but they must
be uniform throughout the United States. [Art. I, Section 8] Capitation or other direct
taxes must be laid in proportion to the census [Art. I, Section 9, cl.4], and direct taxes

must be apportioned among the states.

3) Spending Power

Congress may spend to “provide for the common defense and general welfare.”
[Art. I, Section 8] This spending may be for any public purpose — not merely the
accomplishment of other enumerated powers. However, nonspending regulations are not
authorized. Remember that the Bill of Rights still applies to this power.

4) Commerce Power

Article I, Section 8, Clause 3 empowers Congress to “regulate commerce with foreign
nations and among the several states, and with the Indian tribes.”

(1) Definition of Commerce

(a) Includes Basically All Activity Affecting Two or More States

Chief Justice Marshall in Gibbons v. Ogden, 22 U.S. 1 (1824), defined commerce as “every
species of commercial intercourse which concerns more states than one” and included within
the concept virtually every form of activity involving or affecting two or more states.

(b) Includes Transportation or Traffic

The Court has consistently regarded transportation or traffic as commerce whether
or not a commercial activity is involved.

(2) “Substantial Economic Effect”

The Supreme Court has sustained congressional power to regulate any activity, local

capitation AKBE; AL
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or interstate, that either it itself or in combination with other activities has a “substantial

economic effect upon,” or “effect on movement in,” interstate commerce.

5) War and Related Powers

Article I, Section 8 gives Congress the power to declare war, raise and support
armies, provide for and maintain a navy, make rules for the government and regulation of
the armed forces, and organize, arm, discipline, and call up the militia. Of course, several
other congressional powers may have direct or indirect application to military purpose:
tax and spending power, commerce power, Senate’s treaty consent power, maritime power,

investigatory power, etc.

6) Investigatory Power

The power to investigate to secure information as a basis for potential legislation or
other official action (such as impeachment or trying impeachments) is a well-established
implied power. It is a very broad power, in that an investigation need not be directed
toward enactment of particular legislation, but the following limitations on its use do exist.

7) Property Power

Congress has the power to “dispose of and make all needful rules and regulations
respecting the territory or other property belonging to the United States.” [Art.IV, Section
3] Many other congressional powers (war, commerce, postal, fiscal, etc.) obviously would
be unworkable if the ancillary power to acquire and dispose of property of all kinds —

real, personal, and intangible — were not also implied from the main grants.

8) No Federal Police Power
Congress has no general police power (i.e., power to legislate for the health, welfare,

morals, etc., of the citizens.)

9) Bankruptcy Power

Article I, Section 8, Clause 4 empowers Congress “to establish uniform laws on the
subject of bankruptcies throughout the United States.” This power has been interpreted by
the Supreme Court as nonexclusive; i.e., state legislation in the field is superseded only to

the extent that it conflicts with federal legislation therein.

10) Postal Power

Atrticle I, Section 8, Clause 7 empowers Congress “to establish post offices and post roads.”

(1) Exclusive

The postal power has been interpreted as granting Congress a postal monopoly.
Neither private business nor the states may compete with the Federal Postal Service
absent Congress’s consent. [Air Courier Conference of America v. American Postal Workers
Union, 498 U.S. 517 (1991)]

ancillary power [fHJ@A ( 77)
police power JHRZAL; HAL
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(2) Scope of Power

Congress may validly classify and place reasonable restrictions on use of the mails,
but may not deprive any citizen or group of citizens of the general mail “privilege” or
regulate the mail in such a way as to abridge freedom of speech or press (except under
valid standards, such as “obscenity”) or violate the ban of the Fourth Amendment against

unreasonable search and seizure.

11) Power over Citizenship

Article I, Section 8, Clause 4 empowers Congress “to establish a uniform rule of
naturalization.”

Exclusion of Aliens

Congress’s power to exclude aliens is broad

(a) Nonresident Aliens

Aliens have no right to enter the United States and can be refused entry because of
their political beliefs.

(b) Resident Aliens

Resident aliens are entitled to notice and hearing before they can be deported.

12) Admiralty Power

Although congressional power to legislate in maritime matters is not expressed in
the Constitution, the Supreme Court has implied it from exclusive jurisdiction given the
federal courts in this field by Article II, Section 2, supported by the Necessary and Proper
Clause of Article I, Section 8.

13) Power to Coin Money and Fix Weights and Measures
Congress has the power to coin money and fix the standard of weights and measures
under Article I, Section 8, Clause 5.

14) Patent / Copyright Power
Congress has the power to control the issuance of patents and copyrights under
Article I, Section 8, Clause 8.

2. Delegation of Legislative Power

1) Broad Delegation Allowed

Congress has broad discretion to delegate its legislative power to executive officers
and / or administrative agencies [Schechter Poultry Corp. v. United States, 295 U.S. 495
(1935)], and even delegation of rulemaking power to the courts has been upheld.

2) Limitations on Delegation

(1) Power Cannot Be Uniquely Confined to Congress

To be delegable, the power must not be uniquely confined to Congress. For example,
the power to declare war cannot be delegated, nor the power to impeach.



