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AR SERER, MAENAS AR XRERE B R EN M ERE
17,

FRRTR B, AEERFAGEE K PR S AT, FTRIREA
MEX, MR, B, SREZXER. BEit FHRAZL., ShEMERHE
AR HIB AR R R, S 4 R BT R AR A Sk i AT AT B AT 4
B, BUSHTELS IR AR R S S BERLE

O XZEAZA, HARRTNOAATOFERG 21 FORY, RFRERITE L LT
FERB 14 FRY, 14 F BB L RFEAS A, THEEK 145, A5 EFEARBE MR
FHEABAFGE, ETATERXMEEE, KEFNLAARHEN, S TFHRBEL, ETISA
NS L FEZ BRRRBERY . TRBPHITRLLEESHAG ( Company of Stationers ) &
X % A
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Z. HHRFEAUERA

(—) &L

R H 4L (World Trade Organization, WTO ) 5 % 5 4 L F{R =
L ( Agreement on Trade Related Aspects of Intellectual Property Rights, TRIPS )
R &R R, RWHEAR=RNLLAE . TRIPS Hhl5H
150 2 FHE, AUMUTRR R BI85 2 R 1 RS 7 WA
W=, BRI AR, fbr . #ilbr . Tkt €8, ElRE
AR (FRINE ) BARAFFEIRZAR, X BRES 5 TR~
OB ERGIER, FTATHERTEmMARE X O,

7% 45 A K R P AN B A RSB R TR AL, B T
BE . ENENHLN (public goods ) ZAE, HIEXFLHE (non-rivalrous ) &
JEHEME (non-excludable ) @, FREMEST A AR AR AW 20847 %
Y, IRRSHFR TR AMAZE ZROZEE S ©. RTAIEM oL
LR, BRAESAMER WIS, BUWATES R, HSAHEE
ZBALE (free-rider) I, LM (overuse) FraYY, Wi RE %k
R (market failure ). —BHHRR, HRABABBENEHXEE, FEHK
AR (underinvestment ), KAIERERHRFURHPHSE AR (socially
suboptimal ),

B AR A () MAER T HE LS (market regulation ), LA #E

@ AFEHAAELA “FER —ARKRLPRFR, BARTHARIBMAS, HESHA
AR, BAUA S iR A AR Z AR b LARBA, K & A AR AR, AZEFLES 1000,
200359 A, MW 197. Fid “HR" BiELARZTEFATH R RS RAA “BA”, #
B “Seif AR, AR LAR,

@ William Fisher, Promises to Keep—Technology, Law and the Future of Entertainment, 2004,
199-200. HF #F Z M35 — A xF A A W69 3 I R QMBI R A HE A AMAHER ., FHeLE
HERALAE R 20 RAIEE &, AR A HE R,

® US Department of Justice/Federal Trade Commission, Antitrust Enforcement and Intellectual
Property Rights: Promoting Innovation and Competition, 2007, 4.
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BIF R E R, SEMFHREEA AR, EREWHB, AR (%)
B FEABF AT O —3F [ REEERNEEHE . NEMPFFTEEMY
Rlfk (EERSS&RHET) WEE, F% L AR (%) KRMEK
EE B AR A, #REEEEHE (incentives ) DA AR B3 | #UA
S B, MR EA M ERATHRR . BRI,
%t B ARAUH) , THRBCR S5 B 5% 8ACR) ©, 40 Dan Burk & Mark Lemley
T TR FA LB B E EBRAL (moral entitlement ), T A2 BUR X
8% T ( deliberate government intervention ), 2l B8IHT i A Ry 285 L
%O RAIEHIA, BREEZE (LIEEREEARE ) RiREF L ( Romanticism )
BRI RZAE, il AR, fxit, SRR ANRLEERE TA3L
Mz b, EFRPARR SRFRZIEZER, HARE TR R B ACRIR =AU
A, BMABARR, mREREELSE 1 45 8 W 8 MM e\ “H
WERAESARER, MEIEERBNNTFR” BE: “IEmP# R
2R, ESBRAEEN R R AR B R SR A PRI E A9 HEbAL” .
FAPEAUR A E4TR, ( public domain ) BRFS7 i ©, HEAGIRANE HHY
B, FrigAIESURE AR ASCAK BAERE, £ (HFAKER) AR
"L AW, RBEH, MAZIUEMRK. AHXSHGEE, PABRIH
HAREFMHERAKR. AMBEFEFAGEAMFE, TEBEOHER
He, TRHRBURE MR AL TR ST Z M3 HIFHEHELE (mutually

O HEM&EE2009FRELHFH 18 SHRNMAIF: “FHERE I FANELLEAY
ATEE, #. AALAS04E, MBS FLL R, REAR, £THE RR4— T o5
SR, BFEHABRANFLARAGEZER, THARBEALHR, +HRALELL AL 4
TR TSR, BAAXGRIAFTAN AZELARAME, #ATREHMEL, RHARSL S LHFgH
B, RRFA2ZRAB0SARETLER, IAARABEARP Y, ETHTEHRAZ
— XA AGRY, RAREFLERZI—FFR” FARETHRBA. YRRAEE S,

@ Dan Burk/Mark Lemley, The Patent Crisis and How the Courts Can Solve It, 2009, 8.

@ 2A#HEPE—IVRFRLTERLIY, Flb REAGE 18 & (RAXHRER TARIE
A B K B A RPN 8] B itk T B2 A S AR FAE ). A TR it T A LA L,
W LA EHA AR L FERALMER, SREFRLH 35 KP 6, 2006511 A,
W 1-36. 2#1, MEIA CCEDHARFHARG AR — F RS T ER, PHEE
FHFH 84, 201143 A, R 113-184,
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enriching ) > Bt AR #EA LGN B W LH . HEMAKMZEAE =k,
ATFRA =B B

% 1HER:

FEVFRTRAF=AALH NG PR AL TURFAA AL (privatized ), HONAFIA
(& IRANSHEAAR (TSR BEGE ), fEAHANIERIFE (7T AR5
AR ) AALEbRK BERATTRAL, FIIE. BREN. fRaFha
R, ANBTEEEER, UIRFEATESUA, 75 NP BH B i\ 5 22217
VEEFA (FIINRIEENE. RALHRITER ), ARTREHREFE.

AR FRF AL 18 R FARM AN BAFE, FrAR aE . HEfh b
SRyWIEAR, Bl ZALHEFHEMETRIPEORTIRE, MHEARELR
R, LR HIRAERK, HEETEERRAMYE; WinETRFELEX
SRR, (BB SR K ©, SRR BRAT KK, R
HESVTE, RF-BRE, KELEMSVMRRATLEFERR; FFENE
YE NGB 3 758 IRAE S5 B AF TR AR I R], BT L5 LA A 24 ) BR8] Ay i
H, MEXARKRPEE, FEHMEN 2RSS, DR ERH A4
& 2FEARTH™ G—REMREE, TSR sE e, H
RMIZAI LA RIEE —E ], HABHEAREASR, iS5 LR RIS .
WA, F—iRe RIS AR AR A A RENF, g B RATRERG %
FECH|, {BRAEAGRITTEE ERLZ R RBIRIG— YL, T A2 2 R k15 R Bl
%, UGN, RS R HACR, RS Rk R 2,

@ BAXFHSAHFGTFHEFRME A G- FHFBELRE, 2005 F PG AL Higw,
1995-2004 5 10 SF-14), & 45298 82000 P A LB H, LEIKS 7%, dLt)FHL2ES
BB 135, RRAILFEHL, F3EF 1M, 200853 A, W93, 2013 F P i P
(#4970 ) 38, 2012 FZF R —FHP LY 734%, FHZERNLT 10 F4P Sk
12 & 47.88%.,

@ #HlR—ARBH—KAFHE-HVEH (—%F#), RAAKRHYH, LEH
& BA A, 2IERARA B — T, BARRII—FAR: FAFFAE PHBRLEHAESTH,
RAHEE Pk, mPBERXERELSEW, AR PHRALSHAESH, 2RHREHA, 28
WR “FHE" BRRBAZFRAKFE PH, 122011 FH8EM, LARMN P, LEHAES
), R ARAN G, BAALAE— ( “FHE" £31, 2F).
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$E2HE:

N GREEHERE. BEAKE. BAONAEKEIT A, BFAL
WATFRBH TENBFRE. BTSRRI ATEHER, HETHTR. ik
By SEHSERER (HlW LV ®WEE. Apple i iPhone, £ 5z iiHE 2
HZERESRAELZ—) FBEFEEMNRRSHE, FEAIEE. SFA
B AR FE 4 AR, RS AR UTeHEE B R mHR = AU A FE T 3K 42
JE SR B 5 M 53 S E LG, BT AR % LA ¥k B 58 17 7] ( statutory/
compulsory licensing ) {8 A F A28 24t N e 3t A HAFIBR 99 ( derivative
use, transformative use ) ~, EZEB Ik (forfeiture ) FAH| (LIS RAHES
# )o

HWK, BHNLTE AN HAR Y 20 & BE M (fair use, fair
dealing ), B4R AIERE L H A FHEZEEY . €KY, SF HERERR
~BCREMAEBIRS, DEMAZRSZAEY, Q. SHSTLEN
HEEE. BEZ, FERESRESHF AREBERIAR R0, SRR
" (ZLARREEM ). SBEERANUATAGEAF A MR FK, LR
A M—FER], RFIARNBIEERIZF.

SH 0 I DO AR 3 5 R OB BR A G L ekt . A R AR 3 = A
(HHE&EH . MR LEFHESH . HHEZL2EH . EEF) HERBEHILE
B3 2,

% 3ME:

FAA P B VR =AU B B R 4P 39 10 i A A 20 (6] 05 8 S 4T IR (AR
FERARRRLBBGISN ), EAMER M, ARG ARSERE, i
2AWFE. AETELEENLAXTER, RARAEZTUZANCHUBR
RAMWERIM B, Xt R AT A SIS SR Z MFFEMMETNG. HiKt,
SR A 5 A S T P AR R K 1 32 5 R R O 4 B2 L) 35 17 BR A AR 4 £ 30

@® Campbell v. Acuff-Rose Music, 510 U.S.569 (1994) .
@ Peter Baldwin, The Copyright Wars—Three Cenrries of Tans-Atlantic Battle, 2014, 6.
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O, BT S, FEE 1920 ERiRE T Z A R | o EAR &G EH
X E VAL 2 EEAABGKEARTE K, BT IRZ .

— B BA RS AR (BlnER), FERPSIEERE, BN%
EIHASEATR, (B ASEABEIHE, RAEEEHZ AR R ERES]
HAb S o= (I PSR RAEE . bR R FERGE”)
Ry RE—FrAY, T2 A B SE R R E A SR A a] . Bl S& e
BE#E 2001 4E Traffix Devices, Inc., Petitioner v. Marketing Displays, Inc. —5&H,
B RS LA SRR 8 5 A ek R A i EL LA ShBEME R @ BK
YL BETE 2010 SRR (Lego ) —RH, WRARAGAELUATEM R RS &
A EHRL. B TR SRR e AU

WeAh, BEIRE E SR TER 25 A AU T ARBTER R IR, HEE
PPERGE AP AT B, TS A A B B e, RS T B SRR Z AU AL
HEFREHZLSTRPEE, FARRAHAF NMEMRHEQIHWER, d4EE
ShFIAE, Res| & IR e ARy 22 Wb A7 I T 75 B 220 H 9 45 bl Ak 7=t T
S FEALIES) (rent seeking )o HEULNLA, FE¥E] ZHIFEE 1998 FFEKE
VERUR IR ( Sonny Bono Copyright Term Extension Act) —k3& FIFEEAE
R4 6 s A SR i 2 1

O LRIFRARFEBGREATARARE LR RS EFHRAAALE, AHHEER
foif R E R FHBERARARE, RiefaRfe, ARESRSH S EFREZIHNE 1% W
G e, FT 100 FEH S EHF TR F WAk AHNA, R Baldwin, The Copyright Wars—
Three Cenrries of Tans-Atlantic Battle, 4.,

@ #aid AXILP, ERBIFE, HERBBEOATRLS], 2014 4, T 314-315,

® ECJ, C48/09 P, #fmit#t MAILP, W FATE, FPHRBBRHATRAZ, 2014 4,
W 315-318,

@ X EBMEHERA 2003 4 Eldred v. Asheroft, 537 US.186 —% 47 212 285 2 30k
FEBALIALEHGEN, BA—FTEHINLIENAOMEAZIN, F—F@AEFEKRAE
P, Bt RPNEARFSLEAELL 1 5F SR SHNE., "BARARBRENRARLAA
HWEFERZXAEA ARME hH4R",
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HEARRTIR = B BRSS9 5 SCLA B AR R 23 IE G 5 A B ) 2 ] ZZ e
MEERNRLHN, ABLUAMIRFRBNE RGFEHR. miri (8
FEH AL (publicity right ) |, F/ER (RFBEA ), BITLFR, HPH
AL, SR B B R, EFERE © SH R A TR
B, EAHFARRTE, THEWIEHARKAILTUR, AR &R RZE
X, REA RS, [ERFE DB LGRS, LIRS TAkAR
(industrial rights ) AE . WX FHbEirxs . FEAR ., FFERROEEFEER .
Y B REVERIRY, AT LR TRAEMRF @, X R SR AR 2T HE
R EERMKERE , AETREEDAQFT (MR4ERFAZ) ERE, m
JE LT B [ s R (6] A IE S PRI SS B AR sk 4l 2 oo Sk e % &, B
AL AN R % F A 5 BT 8 B9 FR AR, (B AT LARR 4 SR AR AL ( collective

equity right ).
(=) #He

1. BT EFHEXRANESRSE
HRFRRGEESHERRALFGOETRGE: FFA ClEREE .
AEA. ZBIA. REA. HBEA. FULEE. BRI HFREER

O BEHRFLABFMRANTRIPSH X E9F [ 4 “R BT 4F L" (undisclosed
information ) ], # E % B # & Mark Lemley A A EURE XA TAAR T X AARZLAOBE
[ L& The Surprising Virtues of Treating Trade Secrets as IP Rights, in Rochelle Dreyfuss/Katherine
Strandburg (ed.), The Law and Theory of Trade Secrecy—A Handbook of Contemporary Research,
2011, 123-128 ], 2R AW F AR F AR, FREARAHESLLE Tt FREKGEE,

@ “BERABEFLCERPES" Fa4&k: "FLEOAMRZIEMNEAZHRR, #E
AFFZMAY, TRFEAFIAZHFE, HEFMNARZ.” F6&: “FRAFTFAREL
PirH, LAB. LA, B FALHIRRTOEY, AEZENLPHRL, AP
WAARAER AR EA R, HEREERIAHZ; ARAAZRIENIE, BEFNEEZ. §
TH: “BARAF AL, KTIAAIRAFEAMEAR: — FRUAHZIZETdikA
A, RAEFRR, Fafezak, P FARAFLGAESAR, ?



