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Abstract

At present, the trademark infringement determination standard is
likelihood of confusion passing around some countries in the world.
Once the use of the trademark is likely to leading the consumer confu-
sing about the source of the related goods or services, making
consumer has the likelihood of confusion, they constitute trademark
confusion infringement, trademark owner shall have the right to ban-
ning it. In China, the new trademark law specifically providing that the
likelihood of confusion is the trademark infringement determination ele-
ment. Therefore, likelihood of confusion is an important measure of the
trademark examination, it is the key problem of trademark
infringement, it is the important legal basis to protect the trademark
right and stop unfair competition. Even so, likelihood of confusion has
fuzziness and uncertainty, the main performance are; the unknown le-
gitimacy and theoretical foundation of trademark law using likelihood of
confusion as the trademark infringement determination standard, the
relatively fuzzy category of likelihood of confusion itself, the inaccurate
relation orientation between likelihood of confusion and the similarity of
trademark , the similarity of the goods, the relatively chaos determina-

tion of likelihood of confusion.
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From a historical point of view, after the Middle Ages to the mid-
dle of the 19th century before, the American and British common law
and equity law are through the fraud lawsuit to protect the trademark
generally, likelihood of confusion is not established in the trademark
infringement determination. With the establishment of the concept of
trademark property rights and the improvement of the status of
consumers, after the middle of the 19th century, the subjective ele-
ment of fraud is no longer important. The court began to treat trademark
as property, and the infringement determination standard no longer
around the defendant’s subjective intention of fraud, but focus on the
defendant’s act impact, that is, whether the defendant’s act would
cause the consumer confusion. Likelihood of confusion became trade-
mark infringement determination standard, and subjective intention of
fraud out of the stage of history after a long historical evolution.

The establishment of likelihood of confusion trademark infringe-
ment determination standard has its legitimacy and theoretical basis.
The formation, structure, nature and function of the trademark are the
setting up foundation and first theory basis of likelihood of confusion.
The formation, structure, nature of the trademark shows that the
trademark is external stimulus form that the human sense organs can
perceive and the storaged trademarks of representative information that
can be activated in consumer brain memory. The basic function of
trademark is identifing source, make consumer normally identify trade-
mark and making shopping decisions according to information which the
trademark represents. In the state of consumer confusion, the function

of trademark identifying source would be lost. It is the important basis
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of using likelihood of confusion as the trademark infringement determi-
nation standard. Trademark confusion mechanism and harm damage is
the setting up reason and second theory basis of likelihood of confu-
sion. The essential characteristics of trademark confusion is the other
people’s tort that causing the state of consumers that can’t normally
identifying trademark and making shopping decision according to the
information which the trademark represent. In the state of confusion,
the interests of trademark rights holders and consumers will be dam-
aged. It is the main reason of using likelihood of confusion as the trade-
mark infringement determination standard. The value and purpose of the
trademark law are the setting up principle and third theory basis of like-
lihood of confusion. The value of the trademark law is free competition
under fair. The purpose of the trademark law is regulating the acts that
may cause consumer confusion in the market through the establishment
of likelihood of confusion standard, encouraging trademark right holder
invest in trademark and reduce the consumer’s shopping search cost. At
the same time, defining the likelihood of confusion in a certain range,
preventing trademark damage free competition. It is the main principle
of set up likelihood of confusion. According to the above theories, the
reason of why the trademark law set up likelihood of confusion standard
is to ensuring trademark identify source function can normally play,
ensuring that consumers can normally identifying trademark and making
shopping decision according to the information which the trademark re-
presents. The confusion which the trademark likelihood of confusion
standard referring to is this state due to the behavior of the infringer

that the relevant consumers cannot normally identifying trademark and
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making shopping decision according to the information which the trade-
mark represents. Only relevant consumer happen this state of confusion
caused by the behavior of others, just belongs to the confusion that the
likelihood of confusion referring to, the behavior of others also consti-
tute trademark infringement.

According to the theoretical basis of the likelihood of confusion,
the category of likelihood of confusion is, others without permission,
use the same or similar mark to the trademark of trademark owner in
the goods or services, causing the quite part in the relevant consumers
the state that although put reasonable careful attention, still making
the mistake that the different goods or services may from the same
source, or the source of the two goods has the sponsorship, permis-
sion, affiliated relationship, and may making the wrong shopping
decision based on the wrong understanding. From this definition, the
concept of trademark likelihood of confusion have the specificity that
only referring to those confuson state that damage trademark identifying
source function, harm consumers and trademark right holder’s interest
endanger the realization of trademark law value and purpose. Only this
behavior of others that may cause consumer happen this form of confu-
sion will constitute trademark infringement.

According to the theory basis of likelihood of confusion, the
expansion of likelihood of confusion in relationship confusion, initial
interest confusion, post-sale confusion is not reasonable. In the rela-
tionship confusion, the description words such as sponsorship, subsid-
iary, licensing, contact, are all of semantic ambiguity, general to

unknown, and the law does not define its meaning, these may lead
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judicial to explain relationship of confusion extendly. In fact, the key
of relationship confusion infringement established lies in whether con-
sumers, in the judgement of the relationship, thinking that a trade-
mark owner is behind the infringer to sponsoring, licensing or control-
ling the quality of goods. In other words, whether consumer will think
that trademark owner are the guarantee party of the infringer in the
quality of the goods, that supervising and controlling the infringer’s
goods quality. Only consumer happen this confusion, it just belongs to
relationship confusion. This behavior of others will constitute relation-
ship confusion infringement. When consumer do not exist confusion,
trademark initial interest confusion generally use the *buying interest
transfer” before the consumer to buy and before the confusion happen
substitute for “likelihood of confusion” as infringement determination
standard, this may cause the widening scope of application of initial
interest confusion rules. In fact, in case of initial interest confusion
happening, if consumer continue to buy the trademark owner of goods’s
search cost is higher, others cause consumer produce initial interest
confusion should be punished by the regulation of the trademark law.
When consumer search cost is not high, consumers have fully inde-
pendent option, regardless of its purchase of trademark owner of goods
or free rider of goods, its all from their voluntary, trademark law has
no need to interfering. Post-sale confusion is observer confusion, but
the scope of the observer in post-sale confusion rules is too general. In
the application of the rules of post-sale confusion, we should further
define the observer in the post-sale confusion, summarizing the

behavior that really may cause confusion in related consumer and




