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Abstract

Internet industry has many special properties that traditional industries do not have,
such as two — sided market, network externalities, compatibility and standard competi-
tion. These features make the internet industry showing a characteristic of oligopoly
around the world. At the same time, these characteristics also arise great challenges for
antitrust regulation of internet industry. For example, two — sided market makes “asym-
metric pricing strategy”’ reasonable, which is likely to be classified as predatory pri-
cing, price discrimination and cross — subsidization in traditional sense. As another ex-
ample, the traditional relevant market definition focuses on the alternatives analysis,
while in the internet market, creative destruction creates a rapidly changing market,
and product compatibility and complementarity makes upgrades happen frequently,
which makes alternative analysis becomes more complex. Besides, there are a lot of
free internet goods and services making the hypothetical monopolist test method almost
ineffective because it was based on the “price” analysis. In fact, according to market
share and market concentration, a vast majority of internet companies have an absolute
monopoly status. However, the innovation and competition in internet industry has sur-
passes most other industries. This means that the traditional static, structuralist,
price — driven antitrust analysis model is no longer applicable in the internet industry,
or at least need to make major adjustments to be able to apply effectively. The adjusting
direction should be to establish a dynamic, behaviorism, innovative leading antitrust
analysis mode. In this analysis mode, more consideration should be give to the own
characteristics of internet industry, more economic analysis tools should be actively
used, enterprise behaviors rather than corporate structure should be the basic starting
point of antitrust analysis, and innovation rather than lower prices will be encouraged as
antitrust regulation objectives.

Although in recent years antitrust investigations and litigations for internet compa-
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nies were getting worse, but for internet companies abusing market dominance behav-
iors, whether economic or legal theories have still not fully prepared. Theoretical dis-
putes still continued, unable to provide clear guidance for the practice. At the same
time, conflicting practice makes the business itself can not fit. In this case, abando-
ning the previous regulation logic is impossible, which involves not only the problem of
path dependence, but also because althoug internet industry has many different charac-
teristics compared with traditional industries, the competition and monopoly theory is
still applicable to it. Therefore, it is a best choice to find that the current regulation
mode has been not adaptive in internet industry, and catch up in numerous regulatory
and practical lessons and propose an improved approach to regulate internet companies
abusing market dominance.

From the the two — sided market feature — the typical characteristics of internet in-
dustry, the paper analyzes the reasons for the oligopolistic characteristics of internet in-
dustry in the world, as well as the puzzles for the antitrust regulation of internet compa-
nies abusing market dominance by the traditional single market logic, in particular the
puzzles of defining the relevant market and identifying the market dominance, and in
accordance with the two — sided market economics and antitrust law literature, makesa
number of regulatory proposals. In addition to pay attention to the two — sided market
economic theory, the paper also incorporates some of the traditional economic analysis
especially the industrial organization economics and transaction cost economics. Indus-
trial organization economics laid the basis for antitrust analysis, and its basic analytical
methods and procedures are still applicable for the internet industry. Transaction cost
economics as an important supplement to two — sided market economics, provides a rea-
sonable explanation to many internet companies’ act (such as refusals to deal, tying
and bundling, etc. ), need to be considered under antitrust analysis. Through the
comparative analysis of industrial organization economics, transaction cost economics
and two — sided market economic theory, it can help discern the internet industry’s an-
titrust regulation problems, then made regulatory proposals.

Facing the difficulties of relevant market definition, market dominance identifica-
tion and abuse identification in the area of internet industry, according to related resear-
ches in the regulation of internet industry, this paper constructs a standard model to an-
alyze the antitrust regulation of internet enterprises abusing market dominance. Accord-
ing to the model, the possible impact of the platform monopoly to the market entry
should be the emphasis on the antitrust analysis of internet enterprises abusing market
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dominance. In defining the relevant market, due to the price analysis is very complex,
the use of price elasticity analysis and hypothetical monopolist test method for defining
the relevant market is likely to be a distortion. Therefore, an alternative way of defining
the relevant market is back to its original state, that is to say, defining the relevant
market by traditional demand and supply substitution methods. In the case that the evi-
dence of restricting competition is obvious, it is even applicable to dilute the relevant
market definition. In the abuse identification is concerned, it is necessary to shift from
structural analysis mode to behavior analysis mode, to dilute market share and market
concentration indicatorsv, to focus on price structure rather than price level of platforms,
and to decrease price analysis while increase the number analysis. In addition, it is
recommended to take different analytical methods for different types of internet platform.

Depending on whether it is related to price, the market dominance abuse behaviors
can be classified as two categories: price abuse and non - price abuse. By the charac-
teristics of the internet industry, compared to non — price abuses, the price abuse is
harder to be identified. There may be four possible price abuses: unfair pricing prac-
tices ( including monopoly low price and monopoly high price ), predatory pricing,
price discrimination and price squeeze. These four types of behaviors are all related to
cost — price analysis as well as the assessments of fairness and legitimate. Compared to
the traditional industries, the cost — price analysis as well as the assessments of fairness
and legitimate in internet industry is more complicated. In this regard, this paper pro-
pose a reference transaction comparative analysis method, making the the relevant mar-
ket prices of a dominant firm in the past as a reference to the transaction price to identify
whether the price is fairness and justified. This method is defined clear and fufill the de-
mand of legal certainty and predictability. Besides, it is operated simply and can im-
prove welfare, which can adapt to the requirements of abuses price regulation on inter-
net industry.

In addition to price monopoly, there may be many non — price monopoly behavior
in the internet industry, including refusal to deal and tying, etc. These acts have obvi-
ous reasonable justification to save transaction costs, promote market entry and improve
operating efficiency. However, due to the characteristics of the internet industry itself
(especially the two — sided market feature) , non — price monopoly conducts carried out
by internet companies have fewer rationality to prevent free — riding and maintain prod-
uct quality. In regulatory practice, it is proposed to “make market foreclosure effect”
as the most important non - price monopoly anti — competitive effects, and add other
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effects as supplementary investigation factors. Meanwhile it is better to introduce the
“presumption” or “safe harbor” standard, increasing the predictability of abuse identi-
fication. In identifying the abuse behaviours, the anti — competitive effects rather than
anti — competitive intents hould be investigated. As long as the behavior may lead to the
effect of substantial exclusion or restriction of competition, and this effect has to be
more than the reasonable grounds, then this behavior can be identified as the abuse of
market dominance. As for the subjective intent, it can be selected as remedy considera-
tions. In addition, it needs to pay special attention to relevant market definition. It is
proposed to define the relevant market from the major source of corporate profits rather
than the free side, preventing the errors occurs in such cases such as 360 v. QQ which
defined the relevant market as the search engine market situation. Finally, it needs to
consider whether the market belongs to a positive network externality market or a nega-
tive network externalities market, because the former has monopoly power conduction
effect, while the latter is not.

It also needs to focus on different characteristics of different non — price abuses reg-
ulation. For example, For the refusal to deal, according to the principle of freedom of
contract, enterprises have the right to decide whether to trade with others. But refusal
to deal does not apply to this principle in the market has a dominant firm. For internet
industry, it should be concerned with the direct refusal to deal or a disguised form of re-
fusal to enter their necessary facilities. In addition, the internet company’ s refusal to
deal often performs as denying access to necessary facilities, so it comes to the use of
essential facilities doctrine. In the use of essential facilities doctrine, it is recommended
to distinguish investment type and nature — based essential facilities, and two forms for
different regulatory treatment. For tying, in the internet industry, since most products
are knowledge products, which are closely related to intellectual property, product
complementarity is extremely important for two — sided enterprises to promote new prod-
ucts (especially complementary products) and ensure product quality by tying means.
Therefore, it needs to be more cautious for the regulation of tying behaviors in internet
industry. In addition, in the identification process of tying, whether it is a separate
product or service for the tying product and the tied product is the key. It needs to re —
examine the tying conduct involving intellectual property, regarding market entry barri-
ers as a key factor to judge the illicit nature of the tying behavior, and rely more on the

rule of reason in the antitrust analysis.
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