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Abstract

The second procedure is the important component of the criminal proceedings
system. It is undertaken to safeguard the partys legitimate rights and interests, to
guarantee the exactness of the judicial judgment, to unify the law application and
functions in many aspects , so it plays a very important role in the whole judicial
system. The author applies the methodology of comparative analysis and positive a-
nalysis and research on the basic principle of the criminal proceedings system. On
the basis of the general characteristics and differences of regional criminal proceed-
ings system between the main common law countries and main civil law countries,
the article points out the basic principle, ways of hearing, retrial system and the
function and status in the second procedure for the People s Procuratorate and the
defense attorney. The article is formed by seven chapters.

Chapter one is introduction part, which is the principle part of criminal in-
stance in the second procedure. Discuss systematically on the value, the function
and the properties; Clarify the role of criminal proceedings given the party relief and
ensured the uniform implementation; Streamline the development history of criminal
proceedings in the Second Instance.

Chapter two , it uses the methodology of comparison and research , investigating
the main contents and reform changes of criminal proceedings system in the typical
countries towards two fundamental law systems and regions of Taiwan province of
China, which is with the main line of latest achievement and development trend to-
wards the criminal judicial reform, based on that, the article has summarized the
common characteristics, differences and causes of two fundamental law systems to-
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wards the criminal proceedings system. In the western various countries, the crimi-
nal judicial reform has been attracting peoples attention since the 1990s, and its key
pursuit is the balance of the plural values, which is undoubtedly has rich referential
meanings to perfect the system of criminal judicial reform and the criminal appealing
system in our country. As the representatives of the Anglo — Americana law system,
the United Kingdom and U. S. A. have a close relation at legal origins and traditions
but the way and procedure of the criminal appealing system in United Kingdom are
more complicated. The appeal system is the main characteristics different from those
of the other counties in the second instance and also the effective measures to control
the quantity of appealing cases in United Kingdom. Traditionally, United Kingdom
follows the rule of forbid — double — danger and strictly limit the appeal right of pros-
ecutors however, through continuously judicial reform in the last few years, the U-
nited Kingdom makes efforts to realize the balance of procedure justice and efficien-
¢y, crime controlling and value objective of human rights, so it is gradually expand-
ed for protest party in appeal rights which is showing a trend to move closer to the
appeals system in civil law countries. The criminal appealing trial structure in U. S,
A. is a kind of law trial of an afterwards trial, and the second instance procedure
depends on the partys choice, while the third instance is a kind of restricted appeal-
ing, and the quantity of cases appealing to the Supreme Judicial Court is under con-
trol through the permission of appealing system, so as to ensure the court of last
instance achieve the function on unifying the application and explanation of law
through the way of " full mat try". In the part of the American criminal appealing
system, it exploits some relevant measures taken in U. S. A. and some reform
activities aiming to lightening the work of the appellate court.

France and Germany both represent the Civil Law, Frances criminal appealing
system is divided into the ordinary proceedings and extraordinary proceedings. The
felonious eases implement last instance system of the first instance, and usually the
Supreme Judicial Court is not regarded as one grade of courts either. In recent
years, under the guidance of human rights safeguards and the " European human
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rights convention". France has strengthened the criminal judicial reform, and it has
set up felony appeal system in its legal reform in the new century. Compared with
other countries, felony appeal system has its unique style in France, By adopting
cyclical appeal form, the Supreme Judicial Court nominate another felony court and
this court will adopt the jury to go on a trial. This article also explains the nature of
the Supreme Judicial Court in France ,and put up with the assumption that theappeal
for the interests of party should be the third proceedings in its procedural system,
and what mentioned above doesnt have substantive difference with the legal trial of
the Supreme Judicial Court in other countries. Germany has adopted the plural sys-
tem combining last instance for the third instance with last instance for the second
instance. The complaining procedure aims at the factual procedure which is applica-
ble to the ad judgment of the local courts; The appeal procedure is an examination
afterwards aiming at the appeals on the case judgments made by the state court and
above ; Resisting and informing procedure is pure procedural remedy to exam the va-
rious kinds of adjudication and special verdict made by courts and judges.

The third part of article points out the four principles in third instance of the
criminal procedure. The principle of protection on appeal right makes a very
important significance to the maintenance of the legitimate rights and interests of the
appellant; to strengthen the guidance and supervision of the higher people court to
the lower courts; to the supervision of the People s Procuratorate to the People s
Court and to safeguard the correct implementation of the law. Therefore, this princi-
ple is a unswervirllgly implementation principle of a proceeding for all the second —
instance court of second instance trial.

It is played a positive role on protect the defendant s legitimate interests,
embodies litigation democracy and modern judicial civilization. " Appeal not Inflic-
tion" principle is a unique principles I the Criminal Procedure of Second Instance,
which may help protect the defendants right of appeal; to ensure the implementation
of the appeal system. Meanwhile it makes the comments to new " Code of criminal

procedure"



Principles of comprehensive review in eriminal procedure of second instance is
formulated based on the principle of the socialist legal system of must follow the law,
violators are prosecuted, the fact basement and the law as the criterion in code of
criminal procedure. Principles of Comprehensive review provides a legal guarantee
for the realization of the second instance proceedings for the completion of the task
and litigation functions, from the view of principles and ways of hearing. It also de-
termines the content and range of hearing in the court of second instance, so that it
becomes the behavior principle to constrain the activities for the court of second in-
stance. Meanwhile, this principle is a significant signs in China different from those
of other countries in criminal procedure of second instance.

" Appeal not Infliction" prineiple in criminal procedure is a judicial democratic
principles and institutions established in Bourgeois revolution which is now recog-
nized by the Code of Criminal Procedure of most countries in the world. It is an ex-
tension of the principle of so — called " prohibited interests were deduced" With the
gradual improvement and development of the Law of Criminal Procedure it is widely
accepted and used in the world and is called the cornerstone to protect the defendant
on appeal right.

The principle of Suspected as innocent refers to the defendant can not be
proved the guilty and at the same time can not be proved not guilty, in this situation
the defendant should be declared to be not guilty. To reflect spirit of the suspected
as innocent. Our original " Code of Criminal Procedure" clearly defined not to pros-
ecute once insufficient evidence and Not — guilty verdict of disestablished to the ac-
cused crime once the lack of evidence in the first instance. But there is no such Not
— guilty verdict from in the second instance . The author comments that the Suspec-
ted as innocent principle should be taken as the basic principle of the criminal pro-
ceedings and be implemented in the whole process of criminal proceedings. Not only
in the investigation stage, the prosecution phase, and the first instance should ad-
here to the suspected as innocent, the same in the second instance, the death penal-
ty review procedures and trial supervision procedures.



The fourth part discusses the way of hearing in second instance. The hearing is
the basic way of court trial activities with the openness, directness and normative
which could best embodies the fairness and authority of the trial. Of course, is an
optimal way to solve the problem if all cases of second instance to implement trial.
However, there in an unbalance the development between urban and rural areas in
China and expansion of regional differences has not been reversed till now. The one
hand, some in developed regions such as coastal areas and cities where the econom-
ic develop rapidly and transport conveniently, which have basic objective conditions
for the hearing in the second instance. On the other hand, some in the less devel-
oped regions, such as the remote western and rural mountain area where the econo-
my is relatively backward and the traffic is not convenient as developed area which
have not basic conditions for the hearing in the second instance with the considera-
tion of it§ fundamental improvement can not be achieved in the short term. Consid-
eration on the increased of criminal cases and limited judicial resources. If regard-
less of geography in the country and make the approach of " One size fits all" , im-
plementation "hearing" in the second instance, which is not only inconsistent with
China$ national conditions, but also difficult to uniform.

The author thinks to effectively solve the outstanding problems of the low rate of
hearing in the second instance and to strengthen the role of supervision to second in-
stance trial for Public Prosecutors Office, it must be carried out systemic reform
from two levels of legislative and judicial. Legislation should adhere to the trial prin-
ciples "hearing orientation and no hearing as the exception” ;To set up related sup-
porting measures on judicial; To actively promote the comprehensive reform and
practice on hearing in second instance.

Part fifth, it discusses remand system in the second instance. In this part, it a-
nalysis the existing problems while give the suggestions on reform. First, To aboli-
tion the old remand sysiem followed the rule of unclear facts or insufficient evi-
dence. Second, besides, to identify two provisions for remand. On the one hand, to
present new evidence in the appeal or protest which may affect the original verdict



judgment. The Second instance of the peoples court shall revoke the verdict and
remand the case to the Peoples Court for retrial. On the other hand, the second in-
stance court found that the trial omissions offense or co — perpetrator which should be
rescind the original judgment and remand for retrial. Third,for the remand system in
violation of procedure, the following modifications should be made: Increase provi-
sions on the grounds: the witnesses and the appraiser did not appear in court in ac-
cordance with the law. Fourth,define that remand either could be sent back to the
trial People§ court and can also nominate a same level court to retrial. The last part
of this chapter gives the comments on the remand provisions in new " Code of Crimi-
nal Procedure" .

The sixth part, according to the institutional characteristics of the Criminal Pro-
cedure of Second Instance including the trial objects, procedural norms etc.

Elaborate the different of prosecutor activities from the second instance court
and the first instance in terms of tasks and procedures. Then specific the instruc-
tions in the second instance court practice that how inspectors could perform effec-
tively and properly fulfill the supervisory functions in all aspects of pre — trial prepa-
ration, court investigation and court debate.

The last part is comments on the provisions of examination the case files from
the Peoples Procuratorate in the new "Code of Criminal Procedure".

The seventh part of the report briefs the role of lawyers in the second proce-
dure, and the trials including before, during and after. Focus on the provisions of
legal aid system and its progress in new " Code of Criminal Procedure" ; while pro-
posal on the existing provisions of an important issue which is not yet clear, this is,
the defendant in the death penalty cases of second instance and the death penalty re-
view cases whether is the same situation with "the defendant may be sentenced 1o
death". Of course, both cases should be classified as "the defendant may be sen-
tenced to death" situation. If the defendant does not appoint a defender, the people
§ court shall specify the legal aid lawyer for the defendant. The section 240 in New
" Code of Criminal Procedure" provides that the Supreme Peoples Court should in-



terrogate the defendant and should listen to the opinion of the defense lawyer once
requested in the cases of death penalty reviewing" It is not clear on the definition of
" Defense lawyer" , which refers to a previous lawyer or newly assigned lawyer in the
death penalty review procedures. Because the death penalty review is the final pro-
cedure in the death penalty cases, it should protect the defendant of the pleading
from the lawyer. It is recommended that relevant departments should formulate rele-
vant judicial interpretation to clarify this issue in the future that a legal aid lawyer

should be assigned if the defendant does not have a lawyer.
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