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Chapter One

Introduction
5 ®B

1.1 Concept of International Business Law

= b B ¥ B

International business law refers to total norms and customary practices regulating international
business transactions and all kinds of relationships between business organizations across national
boundaries. It puts emphasis on the business activities conducted between individuals and
enterprises from different countries, especially the codes and regulations on trade and investment.
International business law is linked to private international law, but different from the latter.
Although private international law deals primarily with the rights and duties of individuals and
nongovernmental organizations in their international affairs, yet, it does not specify the substantive
rights and duties of parties in action. Whereas international business law belongs to substantive
law, it specifies the rights and duties of parties in action.

Broadly speaking, the business relationship regulated by international business law is a kind of
economic relationship. So it is linked to the international economic law to some extent.
Generalized view of international economic law treats the business relationship regulated by
international business law as part of its adjusted objects, stating that international economic law

contains international business law.

In a narrow sense, international economic law is thought to be in the scope of public international
law, which mainly deals with the rights and duties of states and intergovernmental organizations as
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between themselves and does not regulate the international business relationship between general

business entities.

Generally speaking, it is said that international business law not only contains some content of
private international law, and also some content of public international law. In particular, it is
impossible not to be concerned with public international law when dealing with business

transactions.

With the increase of decisions and conventions made by UN, GATT, WTO, other international
mechanisms as well as multilateral and bilateral treaties between states, their influence on parties in
action of every state has been on the rise. It can be said that the dividing line among private
international law, public international law, international economic law and international business
law has blurred. Therefore, some jurists think it is improper or illogical to incorporate
international business law into only one of the other three fields. In addition, some famous jurists
in the west have put forward that international business law contains international trade law and its

coverage is larger than that of the latter.

1.2 Sources of International Business Law

1] o B ¥ Y K O

International business law mainly has the following four sources:

O international business treaties and conventions
O internatjional trade customs
O international business precedents

O national business laws

1.2.1 International business treaties and conventions

ERRRERAMAY
Treaties are legally binding agreements on international business between two or more sovereign
states. Conventions are legally binding agreements between states sponsored by international

organizations, such as the United Nations.

International treaties and conventions about business and trade can be divided into the following
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two categories:

o those unifying the norms of substantive law;

o those unifying the norms of the conflict of laws.

Examples are GATT (1947 ) and United Nations Convention on Contracts for the International Sale
of Goods (CISG) (1980).

1.2.2 International trade customs [E 5 % 5 1R

A custom is a long established tradition or usage that becomes customary law if it is:

® consistently and regularly observed;
® recognized by those states observing it as a practice that they must obligatorily follow.

Examples are Incoterms (1990 ) and Uniform Customs and Practice for Documentary Credits ( UCP
500).

1.2.3 International business cases [E [ 535 H45)

International business cases include those made by international court, and business awards by
some international business arbitration authorities as well as those leading cases made by some
municipal courts when dealing with foreign-related disputes. All this will help and promote the
formation of a unified international business law.

1.2.4 National business laws & EfE

National laws of business and trade of every country is an important supplement to international
business law. At present, there is no uniform code on international business so national business
laws of some countries will be used to regulate international business relationship and deal with
some international business disputes.

1.3 The Main Content of This Book 74 1 FE A

Because the international business law is concerned with a wide scope, it is difficult or impossible
to cover all the relevant aspects in limited teaching hours. Based on the requirements of curriculum
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of business courses and teaching, this book mainly covers the following nine chapters:

D Introduction

0 The Law of Contract

0 The Law of International Sales

0 The Law of Products Liability

0 The Law of Agency

0 The Law of Business Organizations
0 WTO and GATT

0 The Law of Intellectual Property

0 The Law of Negotiable Instruments

Please note .
English is a universal language of international business transactions. And this language advantage
helped and promoted the mutual intercommunion and sublimation within the Anglo-American Law
System. Therefore, the status of this legal system in the field of international business law has
become higher and higher as well as more and more influential internationally. That is why the
author compiled this course based on the Anglo-American Law System.

1.4 Comparison of the Two Major Legal Systems
PR FELR L

Each of the more than 190 nations in the world today has a different set of laws governing its
people and its relations with the rest of the world. Whereas international law governs relations
between states, institutions, and individuals across national boundaries, municipal law governs
these same persons (including the private or commercial conduct of foreign states) within the
boundaries of a particular state. Although it would be impossible to describe the legal system of
every nation, it is possible to describe basic systems or “family-groupings”.

Comparative lawyers classify countries into legal families. The two most widely distributed
families are the Romano-Germanic Civil Law and the Anglo-American Common Law.

1.4.1 The development of the Civil Law System RZEERHKRE

The Civil Law System is the oldest and most influential of the legal families. This legal system
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term is derived from Roman and Germanic practice and set out in national codes. As distinguished
from public law, the body of the law deals with the rights of private citizens. It is also called
Romano-Germanic Family or Continental System. Its main sources are listed below, among
which, the French Civil Code of 1804 and the German Civil Code of 1896 are now regarded as the
very basis of the modern civil law.

1. Corpus Juris Civilis

The most significant historical event in the development of the civil law, was the compilation and
codification of all Roman law done under the direction of Byzantine Emperor Justinian ( A. D.
483—565). This code, known as the Corpus Juris Civilis, was compiled between A. D. 528 and
534. It was important because it preserved the ancient legal system in written form. The Roman
law was displaced to some extent by the rules of the Germanic tribes when they overran the
Western Empire. Germanic tribal law, however, recognized the principle of personal ( as opposed
to territorial) law so the former Roman subjects and their descendants were allowed to follow the
Roman law. The medieval Roman Catholic Church also played an important role in preserving the

ancient law because its Canon law, the law used in church courts, was based on Roman law.

2. Jus commune

At the beginning of the Renaissance, active study of the ancient Roman law in Western Europe led
to the creation of a new civil law, one based on the Roman law, canon law, and the huge body of
writings created by the glossators ( who added notes — explaining its meaning) and commentators
(who attempted to adapt it to the needs of their time). This was called the jus commune, or the
law of Europe.

3. Lex mercatoria

During the same period, Europe was emerging from a long period of economic stagnation. The
guilds and merchants’ associations began to follow their own practices and set up their own courts.
These courts worked out practical and fair rules and procedures based on the merchants’ customs.
Soon these same rules were being applied both in governmental and church courts, and eventually
the lex mercatoria (law merchant) became an international body of generally accepted commercial
rules that transcended national boundaries. It also proved to be more influential than even the civil
law, spreading to England where the Roman law tradition was resisted by the local legal
community. Today, many of the concepts contained in the law merchant are incorporated in
modern commercial law codes, such as the United Nations Convention on Contracts for the
International Sale of Goods.



