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PREFACE

1. Background .
In 2002, the Technology Economy Research Department of the De-

velopment Research Center (DRC) of the State Council of China carried
out a research project to study the protection system and the market envi-
ronment conceming the intellectual property in China, which is sponsored
by the State Intellectual Property Office.The purpose of the project is to
integrate the Intellectual Property Rights (IPRs) institution research with
the national innovation system and technology strategy.

In the research we looked into the situations and major challenges in
China’ s industries and administration in the IPRs area, focused on the
policy systems concerming the creation, protection and utilization of the
IPR, and studied the coordination and precaution mechanism in the IPR
_administration based on the lessons and experiences of the other coun-
tries. In the study of the Intellectual Property management in China’s uni-
versities, we explored a way of how to promote their technology
diffusion. Furthermore, from different perspectives of strengthening the
roles of the IPR, promoting its fair competition, preventing the abuse in
the IPR application and perfecting China’ s IPR juristical system, we
made a comprehensive research over the impacts of the technology ad-
vancement and innovation, and discussed the Intellectual Property protec-
tion institution for Chinese traditional medicine as an example.

During the research period of more than one-year, the research team
made many field investigations. We visited cities and provinces such as
Beijing, Shanghai, Guangdeng, Shenzhen, and Zhejiang, and inter-
viewed with the IPR administration departments, some industrial associa-
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tions, and many medicinal, electronic and home apparatus enterpris-
es. We collected a lot of first-hand materials through visiting and statistical
analysis.

In the research, we applied a lot of international experiences in the
IPR institution and administration for reference, and made a comparative
study between domestic and overseas experiences. The international expe-
riences enriched the research.

The research, which was completed in early 2003, is composed by
a main report and six sub-reports:

The Main Report: To Strengthen the establishment of the Institu-
tions and Market Environment related with IPRs in China, and to imple-
ment the national strategies of IPRs.

The Sub-reports:

1) A study of assorted policies and market environment related with
IPRs

2) A study of the IPRs regimes in USA and Japan

3) To strengthen the coordination mechanism and to perfect its IPR
administrative system of China’s [PRs

4) How to operate the Intellectual Property in the universities

5) The Intellectual Property protection and the fair competition in
IPRs under the WTO rules

6) The Intellectual Property protection for Chinese medicine

7) China’ s technology innovation and technology import

2. Conclusions

The main conclusions and viewpoints of the research report are pre-
sented as following:

1.China facing new challenges in the IP’ s administration

With the development of economic reform in China, the economy
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globalization and trade liberalization, the Intellectual Property has be-
come an important tool for industry competition. China’ s companies are
facing an intensive global competition in IPRs, and the administration of
IPRs is facing new challenges in China.

However, a large amount of China’s companies are in -disadvantage
position in the domestic and international markets, due to the inability of
innovation and lack of self-independent intellectual property.In the new
and high technology industries, the foreign companies dominate the local
patent application and granting. China’s traditional industries with com-
petitive advantages are also facing threats from the competition in
IPRs. For example, the exportations of Chinese manufactured products
are blocked by the importing countries at times because of the IPRs is-
sues, which lead to the advantages arising from cheap labor forces weak-
ened. Some companies and industries that are very famous in the local
market involved in the dissension of IPRs.

In the past 20 years, China has established a relatively complete le-
gal system of IPRs, and is becoming in compliance with international
rules. The next task for Chinese administration of IPRs is how to imple-
ment these rules. Currently, main obstacles remain such as rigid execu-
tion of the rules, slack punishment and shortage of executive re-
sources. Some developed countries take China as a closely watched tar-
get. The situation also frustrates the local companies’ enthusiasm for inno-
vation.

One of important conclusions in the reports is: The intellectual
property Protection is not only the need of improving investment environ-
ment inducing foreign capital, more importantly, it will encourage the
local companies’ innovation. The Chinese administration of IPRs is facing
double tasks: strengthening intellectual property protection and safe-
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guarding the domestic consumers and producers. Therefore, we must learn
how to better use the institutions of IPRs in global competition, maintain
the faimess of competition , and enhance the national competitive advan-
tages as a whole. Meanwhile the IPR institution would adapt to the nation-
al development stage and technology strategy.

II. The problems in the IPR administration

China has experienced a short period of the institution construction
in the intellectual property.There are some institutional and administrative
deficiencies as following:

1) The administration of IPRs is decentralized with the lack of coor-
dinating mechanism. Because of lack of effective communicating channels
and coordinating mechanisms in the current segmented administrative sys-
tem, the policies are dissevered from the management, which results in
the dispersing of the limited resources.

2) The precaution system for the intellectual property management is
not yet in place. Since there are few communicating channels between the
administrative authorities of IPRs, companies and consumers, the IP in-
formation flow is slowly or blocked.

3) The legislation authorities pay much more attention to the law-
making specialty itself than the indusiry competition and development,
and pay much more attention to the Product supply side than consumers
and users. Some rules and protection standards are unpractical .

4) Financial and human resources are in shortage.Currently, both the
justice executive and the administrative authorities are deficient in human re-
sources, financing and material resources.The lack of talented human re-
sources has become a bottleneck to improve Chinese IP administration.

5) The antitrust measures to maintain the faimess in the competition

of intellectual property are necessary. For the time being, China has nei-
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ther antitrust laws nor operable antitrust rules in the intellectual property
protection codices. For the illegal monopolistic behavior of abusing intel-
lectual property, there are no measures compliant with market economy
can be taken to safeguard the consumers and local companies’ interests.

6) The intellectual property ownership policies are unsystematic,
and the institution constructions lag behind the needs. Firstly, as for ser-
vice inventions, the ownership policies overemphasize the benefits of the
hirers while ignoring the role of service inventors.The incentive mecha-
nism for the service inventors is too weak to encourage the service inven-
tors. Secondly, in the management of the intellectual property of public
resources, the owner’s right. protection is overemphasized while diffusion
is paid little attention.The obligations, rights and benefits are confused
in the projects in the government sponsored technology program-
ming. While the intellectual properties nominally belong to the state, ac-
tually they are possessed by the project fulfilling units. There is no one
who is responsible for the utilization and transformation of the innovations.

-7) There are urgent need to improve the laws, regulations and mar-
ket environment assorted with institution of IPRs.

The institutions of IPRs, in fact, can’t function in isolation.China
is in the transition from planned economy to market economy. The incom-
plete laws, policies and market environment about intellectual property
weakened the effectiveness of the IP institutions, such as, disorder in
market competition, incompleteness in the credit institution which results
in the deficiency of social credits and unsuitable technology administration
system for market economy, etc.

II1. Suggestions for improving the administrative system and the
market environment of IPRs

China has established a relatively- complete legal system for intellec-
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tual property.The next task is to implement these rules and provide insti-
tutional, organizational and policy guarantee.

1) To set up the intellectual property protection institutions compli-
ant with the national development stage.The institutions of IPRs must be
closely correlated with the development level and stage of market econo-
my.Being a developing country, China should be compliant with the
world in the institutions and rules building, and constitute protection
standards in accordance with the reality on the precondition that they sat-
isfy minimum protection standards of TRIPs. Making good use of policies
space allowed by WTO, protection standards should embody according to
the development situation of the country, cannot be overtaken or rigidly
copy other countries’ experiences.

2) To build a nation wide intellectual property strategy system.The
national intellectual property strategy should be focused on the overall,
institutional and policy-oriented issues, aiming at creating favorable insti-
tutions and market environment for enterprises. The industrial intellectual
property strategy should be focused on fulfilling the common interests of
the companies in the industry, providing guidelines for their joint ac-
tions, and aiming at settling the problems of their common interests. The
companies, intellectual property strategy aims at promoting its competitive
advantages, and maximizing its own profits under the restriction of the
national laws and by utilizing the rules of the institutions of IPRs.

3) To set up the coordination mechanism and the precaution mecha-
nism of intellectual property management system.Set up an authoritative
and efficient coordinating organization under the direct leadership of the
central government to coordinate the relationship between the different de-
partments and supervise the fulfillment of the policies. Adopt manifold
ways to reinforce the contacts between the administrative authorities of
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IPRs and industry associations and enterprises, and build the precaution
system of IPRs.

4) To reinforce the settling system for the intemational disputes of
IPRs. A special organization that can stand for the state and companies as
well should be set up in order to deal with the IP protection issues in
global trade.

5) Constitute a uniformly applicable antitrust law to restrict the
abuse of the IP, which can rationally protect the intellectual property and
meanwhile promote fair competition in using IPRs. The state should estab-
lish a special antitrust directory as soon as possible to protect [PRs, and
prevent the abuse of IP rights in the technology licensing in order to pro-
mote the faimess of IP competition. The sleeping patents with malice
aforethought should be disposed, and conceming policy would be made to
accelerate technology application and patent utilization.The items that
prevent the abuse of IP rights should be added to the future antitrust laws.

6) To establish the policy system for creating, protecting and utiliz-
ing IPRs. The benefits of the innovators should be balanced with the pub-
lic interest. The protection should be balanced with encouraging the inno-
vation, and with the rational utilization and diffusion as well. Market se-
lection should be combined with pivot support.Universality should be
combined with specialty.

7) To Perfect the intellectual property ownership policy system,
revaluing the roles of official innovators. The intellectual property owner-
ship arrangement fiscally sponsored by the govemment should be in favor
of technology diffusion in order to improve the social benefits of the public
resources . The incentive system for the service inventors is not just a prob-
lem of income distribution.It should be looked up as a mechanism to
strengthen national innovation abilities and should be guaranteed by laws
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and institutions.

8) To increase the investment in IPRs protection from the govern-
ment, and establish special funds.The funds will be mainly used to in-
crease the special outlay for executing the laws of IPRs and to enlarge the
investment for the constructions and services of the public intellectual
property information networks.

9) To facilitate the role of industry associations to settle the disputes
of IPRs through their self-discipline.The industry associations should
serve as a bridge between government and companies. The communicating
channels between the industrial associations and the authorities are need-
ed.

10) To boost the training of the talented human resources in the
IPRs area, which has become an urgent need for implementing the intel-
lectual property strategies in China. Specifically, we should reinforce the
training of the personnel in incumbency, establish intellectual property
major in colleges and above.Engineering colleges should take patent
courses as basic majors. Actively popularizing the IPRs education, and
commencing the general knowledge education in elementary and high
schools.

11) To reinforce the international cooperation and theory research,
and participate in constituting the intemational rules.

3.The structure of the Book

Nine Chapters compose the book.In the first chapter, we mainly il-
lustrated current situations and problems administration of China’ s
IPRs. In the second chapter, by using abundant statistical data, we ana-
lyzed the actualities of China’ s technology mnovation and technology im-
portation, the impacts of the IPRs on the technology advancement, inno-
vation and import policies.In the third chapter, we discussed the auxil-
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iary policies and market environment for the IPR institutions, and we sys-
tematically analyzed the meaning of policy and characteristics of every as-
pect from the IPRs creation and protection to its utilization, and investi-
gated the relationship of the management and protection of [PRs with tech-
nology import and diffusion policies, and it’s role in the innovation poli-
cies system as well. In the fourth chapter, we focused on antitrust prob-
lems in the protection of the IPR by introducing accustomed practices in
the world and China’ s actual countermeasures.Generally, people will
consider the protection of IPRs when they talked about the
IPRs. Actually, there existed another important facet, the prevention of
the abuse IPRs. The fifth chapter specially concentrated on the IPR owner-
ship polices. By introducing some countries” practices, we discussed how to
use the ownership policies of professional innovation to balance the rights
and interests of innovators and their employers. Furthermore, we intro-
duced the characteristics and differentiations of ownership policy of service
invention according to the funding sources and the organization’ s ascrip-
tion. The sixth chapter systematically introduced the IPRs regime of USA
and Japan.In the seventh chapter, beginning with introducing and com-
paring USA and Japan’s IPR strategies, we investigated China’ s strategy
systems of IPRs and proposed that China should set up a layered IPRs
strategy. In the eighth chapter, we studied the management problems of
college’s [PR. And by comparing the intellectual property management in-
stitutions and operating practices of the colleges in USA, UK and Japan,
we made some pertinent proposals for strengthening the role of China’s
colleges in basic research and technology diffusion.In the ninth chapter,
we discussed another important issue about IPRs protection, the protec-
tion for IPRs of Chinese traditional medicine. By studying the features and
the systems, and analyzing existing problems in Chinese traditional



