Preliminary Study on the prohibition system of
Securities fraud
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Abstract

Securities fraud is the same old as securities market,
and the establishment and implement of antifraud provisions is
also an important part of Chinese Securities Regulation as it is
in other countries with mature capital market. So far, Chi-
nese Securities market has gone through a brash period for ten
years that are like a raging fire. This is a time of its coming
into being to its maturity. Furthermore, a series of phenome-
na which happened in the securities market, dazzled all par-
ticipants, and these lead to some intentional or unconscious
consideration, discussion and argument on these problems
that more or less had some relations with fraudulent actions.
Accordingly, regulation or development has always puzzled
the new securities market in China.

It is the most direct cause that arouses the study on the
system of securities antifraud provisions in this thesis that ar-
gument pressed so close to the fact and opinions at loose ends
are brought forward by the specialists and scholars. In the

author ’ s view, the idea of openness directly leads to the es-
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tablishment of disclosure philosophy in securities market,
and the idea of justice is the essential request for the builder
of securities regulation. Thereby, the idea of fairness is the
inherent demand of securities market. With the guidance of
fairness, the masterstroke under the antifraud provision al-
ways leads all kinds of actions to material justice, order and
effectiveness during the establishment of securities regula-
tion. In fact, the pubic confidence is base on a system
where three ideas live in perfect harmony, whereas it is uni-
lateral that only emphasizes the fact that build up disclosure
system. In some degree, the establishment of securities reg-
ulation has been exceeded the scope which protect the tradi-
tional individual rights, and the subject which emphasize the
material justice and the idea based on the social interest may
be a common subject for all securities markets.

However, from the study on securities frauds forbidden
system, we can know that there still lacks systemic studies.
Many researches prefer separately the study on the insider
trading, misleading statements or manipulation etc. The key
reason of such conditions is that there is periodical different
understanding for securities frauds in differgnt countries and
under vary ground of law culture and in the development of
securities market. Moreover, there are some arguments on
whether a behavior belongs to fraud. And there are much il-

legible difference among securities fraud, securities crimes



Abstract

and securities misfeasance in many researches. Yet securi-
ties fraud that could impede market mechanism running is a
synthesis-taking place in a special field, and it may be pro-
vided with a common logic relation that can be discussed.
The study lacking systematism would not only go against un-
derstanding the characteristic and rule of securities fraud in
the whole, but also make against providing with the most
material valuable guidance for the regulation activities. In
conclusion, it is important and impending for securities anti-
fraud provision though systemic studies.

Therefore, fixing on the research object which is the se-
curities by the rule of Chinese Securities Law, this disserta-
tion tries to build a specific regulatory field for securities
market by systemic study and discusses all kinds of deceive
action in broad eye. The purpose is that provide antifraud
provision and regulatory practice with theoretic use for refer-
ence under the guidance of the equitableness.

This dissertation is divided into four Parts. Part I,
“The analysis on Securities antifraud provision” , introduces
the concept of securities fraud. Although the author has
been aware that the definition of securities fraud may be in
the chips a disputed problem, the concept which is clear or
not would be a key in connection with a frame of the follow-
ing content. Therefore, the thesis concludes that the con-

cept of securities fraud is any deceive action resulting in
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someone else damage in the securities market for the own
purpose of getting benefits or avoiding losses, directly or in-
directly, by the use of any artifice to defraud or infringe on
own obligation, including misleading statement, insider
trading, manipulation, defrauding client and so on relating
with issuance and listing. Underlying the concept, this dis-
sertation briefly reviews the historical development of anti-
fraud provisions linking to American and British securities
markets.

Part 11, including Chapter Two, mainly discusses the
reasons that establish the antifraud provisions. This disserta-
tion analyzes the theoretic base where antifraud provisions
live in by surveying Regulatory Failure and Securities Regu-
latory Failure, whereas not employing the common way
which draws a conclusion following discussing the securities
fraud harm. It is noted that the market itself can’ t automati-
cally solve inherent problems, and the key which overcomes
Securities Regulatory Failure is reasonable Government regu-
lation. In fact, the objective of securities antifraud provi-
sion provides a expansive activity space with securities regu-
lation, as government should actively protect securities mar-
ket from any fraud. Then, the regulatory principles are hon-
est, balance and harmony, fare and maintenance compete
so as to establish an order, material justice and efficient

market. In some sense, the running foundation of antifraud
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provision is base on the idea of society. It is noted that the

three main objectives of securities antifraud provisions are the

demand of order, material justice and efficiency, and the fi-

nal establishment of an open, just, fair market with public
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confidence is based on the harmony of three objectives.

Part III, as the main of this dissertation, answers how
to forbid securities fraud. On the basis of the concept of se-
curities fraud having been discussed, the content divide into
two parts, as the part of behavior and the part of liability
and remedy for securities fraud. In part of behavior, this
dissertation emphasizes on demonsiration research and analy-
zes the representation and the characteristic of securities
fraud, such as misleading statement, insider trading, ma-
nipulation and defrauding client. Due to the same fraudulent
characteristic, this dissertation holds that different sorts of
fraud show relatively independence and open in the their
shapes. Moreover, the system characteristic which is open
and relatively independent provides a explicit thinking way
close to regulatory actuality with securities legislation and ex-
ecuting. In part of the second dimension, this dissertation
aims at the liability and remedy for securities fraud. From
the point of view of the author, starting from the systemic
study on securities fraud, though every fraud representation
isn’ t absolutely same on liability and remedy, it is unilateral

that only uses a kind of liability to study on securities fraud,
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and it doesn’ t accord with the tendency of modern legisla-
tion. In fact, the study on securities liability and remedy
hasn’ t been limited on the separate area of civil, adminis-
trative or criminal liability, as regulation securities fraud ex-
ceed the traditional scope. Therefore, this dissertation tries
to reveal the whole figure of the principal on liability and
remedy for securities fraud by a synthesis analyzing on civil,
administrative or criminal liability. The core of this disserta-
tion is that reveal the antifraud provision goal which establish
a pubic, justice, fare market with public confidence for
speeding up National economy by the reasonable and neces-
sary governmental regulation.

After discussing the concept of securities fraud, the for-
bidden necessity and regulatory measure, Part Four, as the
end of this dissertation, reviews the actuality and problems
in Chinese securities market and brings forward the author’ s
recommendation from exterior and interior institutional build-
ing. Lastly, it is noted that the dispute between Chinese
characteristic and International rule is actually a copy of an
argument between regulation and development. In conclu-
sion, the core of Chinese securities antifraud provision is
that provides law sustaining capable with a more emulative
securities market.

It is an attempt that this dissertation analyzes systemati-

cally and fully the securities antifraud provision. For explai-



Abstract
R

ning these problems, this dissertation regards all sorts of
fraudulent behaviors in the securities market as a whole,
whereas not making use of a traditional dissection way.
Through the demonstration research, this dissertation focuses
on the basic fuzzy concept. On study method, this disserta-
tion make use of a combination of demonstration research and
criterion research and is apt to the former. Underlying ac-
quiring information, this dissertation tries to get a whole and
general know about the research by the comparative and ana-
lytical method, as inducement from individual to general and
deduct from general to individual.

The whole study of antifraud provision is a real chal-
lenge. As markets change and new financial breed would be
introduced, the corresponding counter-measures from such
perspectives must be innovated. Although the view of this
dissertation could be superficial, it is affirmed that more and
more securities regulating and legislation focus on the prob-
lem, as protecting an innocent person from defrauding. In
conclusion, the study on antifraud provision is a long-term

necessary part of securities legal system building.
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