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Abstract

These unfair insurance transactions in insurance markets make us
to reflect on the related law and regulations. The insured, most of
them being insurance consumers, encounter many illegal trading
means such as fraudulent information, misrepresentation, bad faith
complaint about the insured’s disclosure duty, all of which is regard
to dealing information, and to which the information-supplying duty in
the dealing course is the most effective answer. The duty of disclosure
of the insured and the accounting duty of the insurers are information
duty By comparing analysis, criterion analysis, economic analysis
and history analysis, the dissertation discusses this information-suppl-
ying duty in the view of social fair dealing institution and the theory of
contract law, and puts forward some suggestion to reform.

The dissertation consists of six parts except introduction.

Part one analyzes the substantial task of insurance law and the
challenge to modern insurance contract law. By analyzing the unfair
dealing, the function of the law and the development trend of the in-
formation duty, this dissertation insists that how to prevent insurers
from abusing unfair terms to jeopardize trading fairness is a key task of
insurance contract law.

Part two is about the choice of the measure to protect the in-
sured. The principle of freedom is still the basic foundation of contract

law in modern times. After having a comparatively research on the in-
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formation-supplying duty in dealing course in different countries, this
paper concludes that there is the general theory of the duty and we
should specify this general duty. The information supplying duty in
dealing course changes the basic dealing care structure in the context
of caveat venditor. The substance of arrangement of dealing care duty
is re-definition of the information-supplying duty in dealing course. The
economic analysis of contract law affords the guideline on the arrange-
ment, and the subjects and type of trade are the essential factors that
should be considered. According to general principles of contract law,
The regulating measures include conclusion regulation, such as rules
concerning information-supplying duty and acceding, and content reg-
ulation, for example, compulsory rules of written law, minimal crite-
rion stipulated by regulating agency and intervention by jurisdic-
tion. The information supplying duty should be the fundamental meas-
ure. However, the coercive measure, including the information duty,
can’ t solve this entire problem.

Part three is about the nature, source, and rationality of the in-
formation supplying-duty in the insurance contract construction course
in the view of general contract theory. The information-supplying duty
includes the duty of disclosing of the insured and insurer’ s accounting
duty, either of which has its particular connotation. Both kinds of du-
ties are essentially pre-contract duty. The disclosing duty is an inher-
ent special institution of insurance while the accounting duty is in es-
sence the product of the development of pre-contract duty theory of
general contract law. Information supplying duty is determined by the
nature of insurance transaction and standardized insurance clauses,
including liability-exemption terms, as well as disclosing duty .are

technical requirement to realize consideration equilibrium of insurance
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trading. Because of the logical and institutional shortcoming and the

like hood of misleading, the principle of Utmost Good Faith is not the

reasonable theory of the duty of disclosure. The article concludes that

only a pluralist conception of the duty can hope to provide a satisfacto-
ry account, of which the information asymmetry and the technical
need to value the risk degree is factorial foundation and the principle
of good faith is the theoretical instrument upon which the change from
need to institution structure has finished. Along with the development
of social economy and insurance industry, the disclosing duty of the
insured has a growing trend towards gradual lowering in importance
whereas the accounting duty of the insurer tends towards being en-
hanced. The two contrast development trends reflect protecting the in-
sured’ s interests. Based on the principle of contract freedom and the
rational structure of the dealing prudence, accord to the trend of insti-
tution, the information supplying duty should be reconstructed.

Part four discusses the construction of the institution of the duty
of disclosure comprising the subject of duty, the scope of disclosure,
violation and liability. And the last three of them are key sections when
the insured’ s disclosure duty is decided. The duty of disclosure is lim-
ited by three key requirements, namely, materiality, known or
should-know and exception. The materiality of fact is examined by two
criteria: substantial judgment and formal judgment. The later one re-
quire limited disclosure principle, therefore, the duty is just a duty
of answering question while the first one, based on unlimited disclo-
sure principal, the insured must disclose every material circum-
stance. As for the bona fide nature of duty, violation requirement in-
volves with subject psychological state. As for as liability, there are

two different rules; the void principle, exempting insurers from lia-
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bilities, and the avoidable principle, endowing insurers with right of
deliquescence. If insurers deliquesce insurance contracts, their liabil-
ities can be exempted either fully or proportionately. Proportionate
principle, against the substance of apprising duty, is favorable for
protecting the insured. Lastly, the warranty in insurance contracts
should be restricted.

Part five reviews coercive regulation of insurer’ s accounting du-
ty. The object of accounting duty is the terms insurers have drawn out
in advance. Distinct terms affect the insured differently, so insurers
are required to make different accountings for procedural terms and
substantial terms. But the accounting duty of insurer does not fully ex-
empt prudence and care the insured should have while trading; more-
over, complete exemption is unpractical because the formalization of
duty performance cannot be avoided. So insurer’ s accounting duty can
be defined as the duty of reminding, accounting and answering ac-
cording to facts. The definition of the results of violation of accounting
duty must consider the group characteristics of insurance; the special-
ty of the exemption of insurance contract liability, the formalization of
accounting duty performance and casual denial of effectiveness of lia-
bility exclusion terms of definition of risk range will jeopardize the
group characteristics of insurance. According to the institution of calm
observation, if insurer does not perform the accounting duty about in-
surance contract terms, the insured can demur and deliquesce con-
tract within one mouth after receiving insurance policy, otherwise
clauses not interpreted are still part of insurance contract. At last, the
duty of accounting should be harmonized with the contra profer-enten

rule.
The last part evaluates the institution of information-supplying du-

>



ty of our insurance law and brings forward suggestion to reform. This

article considers that as for the duty of disclosure of the insured, theo-
retical limitation is that analysis on the nature of utmost good faith ig-
nores the trend of looseness, and the following shows the institution
deficiency; deputy preventing the insured from evading the duty,
regulation measures on insurance warranty, the insured’s plea to im-
portant presumption of enquiring facts, prudent insurers standard of
material fact judgment, disclosing according to facts, the exception
of disclosing and limitation on gross negligence. We should reform in-
surance contract law accordingly. As for accounting duty of the insur-
er, there is a great gap between our good expectation of the duty of
accounting duty of insurers and insurance market, which derives from
the default of institution and our misunderstanding of it. To enhance
insurer’ s accounting duty for filling the gap, we should, having ra-
tionally understood the spirit of the institution, the fundamental prin-
ciple of insurance, and the convention of insurance dealing, intro-
duce the rule of accounting, the rule of answering the question asked
by the insured, the rule of reminding the insured, the rule entitling
the insured the right to demur and deliquesce contract within one peri-

od after receiving insurance policy.
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