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Abstract

Abstract

It's necessary to discuss the danger in criminal law before the re-
searches into the potential damage offense. The danger in criminal law
refers to the possibility of causing damage to legal interests in criminal
law inherent in a dangerous act or a state of potential damage to legal in-
terests in criminal law caused by a dangerous act. According to different
criteria, the danger in criminal law can be divided into high danger and
low danger, the danger as the attribute of the act and the danger as the
consequences. In the statements on the concept of the potential damage
in the theory of criminal law of continental law system, there exist three
different footholds, i. e. the grounds for punishment, the establishment
of the crime and the completion of the crime. The difference of the foot-
holds originates from the discrepancy of the cognizance of the scope of
the potential damage offense. The author maintains that in the theory of
Chinese criminal law, the statutory dangerous state as the element of the
objective constitutive requirements should be the standard for the concept
of the potential damage offense, i. e. the potential damage offense re-
fers to the crime for which the statutory dangerous state, caused by an
intentional or negligent act, is the element of the constitutive require-
ments. Here, the so — called element of the constitutive requirements in-
cludes not only the element of differentiating between crime and non-
crime but also that of dividing the completion of a crime and an inchoate
crime.

As the criminal pattern established in the specific provisions of
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criminal law by legislators, the potential damage offense has the out-
standing characteristics in the constitutive requirements different from
other criminal patterns. The criminal object of the potential damage of-
fense can be divided into three types: public security, the order of the
socialist market economy and the administration of public order. The
characteristics of the criminal object of the potential damage offense in-
clude: limitedness of the types, greatness of the interests involved, in-
definiteness of the scope of being infringed upon, the concentrativeness
of the scope and the complicatedness of the interests. In twenty — one
potential damage offenses stipulated in Chinese Criminal Code, there are
six offenses prescribed in the chapters other than the crimes of endange-
ring public security, which doesn’t mean these offenses have no relations
with public security. The criminal patterns whose state of infringing upon
the legal interests is danger include the completion of the potential dam-
age offense, the completion of behavioral offense and inchoate crimes. In
these criminal patterns, the danger in the completion of the potential
damage offense is independent and normative element of constitutive re-
quirements, but the dangers in other criminal patterns are the theoretical
ones as the grounds for substantive illegality. The dangerous state refers
to the statutory objective fact which means the realistic possibility of the
occurrence of certain actual damage to the social relations protected by
the criminal law. Its characteristics include: legality, cobjectiveness, in-
fringedness, definiteness of the causes, realistic possibility of the occur-
rence of the actual damage and dualism of mobility and immobility.
There are disagreements over the category of abstract dangerous state and
concrete one. The author maintains that under the theoretical back-
ground of recognizing the divisien of the offense in form and that in sub-
stance in the continental law system, the concept of the abstract potential

damage offense defined from the meaning of the grounds for punishment
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