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Preface

At the beginning of the 21* century about 98.5 % of all enterprises
in China were small and medium-sized enterprises (SME), which
employed 75 % of the workforce, generated 50 % of the GDP and
contributed 40 % to collected taxes. These figures already show the
importance of SMEs for the development of the Chinese national
economy. Nevertheless, until today SMEs face in China unfavorable
market conditions, especially such as difficult access to financial
resources and know-how as well as discrimination against state-owned
enterprises. The intension of Chinese leaders is to improve such market
conditions, because they fear that the reorganization of state-owned
enterprises within the transformation from a plan-oriented to a market
economy may lead to a strong raise of the unemployment rate.
Therefore, better market conditions shall help to boost the development
of SMEs in China in order to absorb redundant personnel of state owned
enterprises. To create such favorable market conditions was behind the
idea to draft a Law on the Promotion of Small and Medium-sized
Enterprises, which has been included in the legislation plan of the ninth
legislation period of the National People’s Congress (1998 - 2003). As a
consequence, already in 1998 the Financial and Economic Committee
(FEC) of the NPC set up a Drafting Group in order to develop such
promotion law. Several drafts had been drawn up and were discussed
controversially, but finally on June 29, 2002 the Standing Committee of
the NPC promulgated the “Law of the People’s Republic of China
(PRC) on the Promotion of Small and Medium-sized Enterprises” (SME
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Law). The law came into effect on January 1, 2003.

The present publication wants to give an overview of the
discussion on the drafting of the SME Law. It comprises a collection of
papers and related materials that were contributed by the participants of
four symposia on various drafts of the SME Law, which were held in
1999, 2000, 2001 and 2002. At such symposia the Drafting Group
shares their opinions on the draft law with each other and external
Chinese and Foreign experts. Therefore, the symposia offer the
opportunity to comment on the draft law and give advice to the Drafting
Group. As a consequence, the present publication pursues the aim of
making the legislation procedure in the People’s Republic of China
more transparent and comprehensible. Such compilation is one of the
very few sources documenting the authentic ideas and intensions
underlying the present SME Law. It is very important to have such
source available. First, it is helpful to get information on the different
approaches of the people being involved in the legislation process. It
may be supportive in identifying the legislator’s intensions in drafting
the law and, therefore, facilitate the implementation of the law as an
interpretation device. Second, to create transparency in the legislation
process is an important step towards the rule of law. Transparency
allows the public to follow the law making and, to a certain extent, lets
the public participate in the legislation process. Thus, the present
publication can be seen as part of the implementation of the rule of law
principle, which has been adopted in art. 5 sec. 1 of the Chinese
Constitution in 1999, as well as part of the Chinese efforts to comply
with the transparency requirements as set up in China’s WTO accession
agreement, which demands transparency regarding all legal provisions
on national and local levels.

The 2001 and 2002 symposia as well as the present publication
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were jointly prepared and organized by the Financial and Economic
Committee (FEC) of the National People’s Congress (NPC) of the
People’s Republic of China (PRC) and the Project “Advisory Service to
the Financial and Economic Committee of the National People’s
Congress of the PRC”. The NPC, namely the FEC, was in charge of
drafting the Chinese SME Law. The “Advisory Service to the Financial
and Economic Committee of the National People’s Congress of the
PRC” is a cooperation Project between the FEC and the Deutsche
Gesellschaft fiir Technische Zusammenarbeit (GTZ) GmbH (German
Technical Cooperation Corporation), acting on behalf of the German
Federal Ministry of Economic Cooperation and Development.

The NPC is according to the Chinese constitution the highest
organ of state power and the national legislative body of the PRC. A
Plenary Session with all its nearly three thousand members (currently
2997) is held only once a year. Therefore, most of the legislation is
deliberated by the Standing Committee of the NPC, which includes at
present 155 members. As a result, the Standing Committee should be
regarded as the actual decision making body of the NPC. With its 155
members, it is not smaller than many national parliaments of other
countries. Furthermore, there are nine special committees in charge of
different areas of national politics, which are under the leadership of the
Plenary Session and the Standing Committee. One of these special
committees is the FEC, which consists at present of 34 members. In
comparison to parliamentary committees of many other countries, the
FEC has a rather big office consisting of 25 persons, most of them
economists or lawyers. The FEC’s scope of activities includes the
drafting of Laws related to commercial and financial issues as well as
the national economy, hence, such laws necessary to transform the

Chinese national economy from a plan-oriented to a market economy.
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The FEC sets up a Drafting Group, decides on the draft and forwards it
to the Standing Committee or the Plenary Session for deliberation of the
new piece of legislation. The Drafting Group includes first a steering
team of FEC members. Second, there is an expert team consisting of
professionals from other government bodies, especially ministries
which have a stake in the intended legislation, representatives of interest
groups, scholars and academics, giving advice and representing the
opinion of their entities. Third, there is a team consisting of FEC staff,
which actually does the drafting work. All three teams together make up
the Drafting Group.

The present publication covers the whole legislation progress —
right from the beginning where the Drafting Group has been nominated
up to the deliberation of the Law. Each step of the Drafting Group and
each version of the draft law has been comprehensively commented.
The publication begins with a brief introduction to China’s way to a
SME Law including background information on SME development.
Subsequently, there are five main parts followed by an appendix. Part
one compiles all papers presented at the 1999 symposium. At that stage,
the Drafting Group was set up and preliminary considerations were
discussed regarding what to be included in the draft law. Part two
contains a general model for a law to promote SME development,
which could be used by the Drafting Group as a tool kit. Part three is a
compilation of the papers presented at the 2000 symposium, where the
first draft law has been presented and commented. The discussions of
the first symposium led to a second draft, which has been commented
on the third symposium in 2001. The papers of the 2001 symposium can
be found in part four of the publication. Part five includes the
presentations of the 2002 symposium, which focused on the meanwhile
released third draft. Shortly after the 2002 symposium, the final draft
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has been prepared, and promulgated as the first Chinese legislation on
SMEs. Besides part two, every part includes the Conclusions of the
respective symposium. Further material is added in the appendix, which
contains the wording of draft one, two and three as well as of the
promulgated law. Moreover, the contributors’ curriculum vitae are
included in the appendix in order to show who has given advice at
which stage of the drafting process.

The above mentioned symposia as well as the present publication
are part of the working results of the Project “Advisory Service to the
Financial and Economic Committee of the National People’s Congress
of the People’s Republic of China”. The Project commenced in 1997
and up to now had provided various advisory services to the FEC on the
following Chinese draft laws: Foreign Exchange Control Law,
Securities Law, Investment Funds Law, Trust Law, Law on the
Promotion of Small and Medium-sized Enterprises, Property Law,
Government Procurement Law, Bankruptcy Law, Bidding and
Tendering Law, National Budget Law, Inheritance Tax Law, Army
Insurance Law and amendments to the already existing Company Law
and Partnership Enterprise Law. Advisory services have been provided
by individual consultations, workshops, symposia, researches, study
tours and training. German Government represented by the German
Federal Ministry of Economic Cooperation and Development invested
app. 4.1 million Euro from 1997 up to 2004. Further funding may be
taken into consideration for a time period commencing in 2005.

The Project “Advisory Service to the Financial and Economic
Committee of the National People’s Congress of the People’s Republic
of China” is part of the GTZ Legal Cooperation Office, which has been
set up in Beijing in 2001. The GTZ Legal Cooperation Office is
furthermore in charge of the following four Projects: (1) “Advisory
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Service to the Legislative Affairs Commission of the Standing
Committee of the People’s National Congress”, (2) “Advisory Service
to the Budget Affairs Commission of the Standing Committee of the
People’s National Congress”, (3) “Advisory Service to the Ministry of
Commerce” and (4) “Advisory Service to the Ministry of Labour and
Social Security”.

For further information regarding the present publication or one of
the above mentioned Projects please contact the GTZ Legal
Cooperation Office at Ta Yuan Diplomatic Office building 1-13-2, No.
14 Liangmahe Nanlu, Beijing 100600, PR China, phone (+86) 10 —
85321401, fax (+86) 10 - 85321405, email <gtznpc@netchina.com.cn>
or visit our website at <www.gtz-legal-reform.org.cn>.

On behalf of FEC and GTZ, we thank all contributors for their
valuable participation and their papers. FEC’s support to our symposia
by Ju Jiaren, Li Luyang, Wang Wenyue, Zhu Zhongliang, Gong
Fanrong, Zhai Qinghua, Liu Xiuwen, Cai Gaihuan, Zhai Wei, Li
Mingzhi and Zhong Zhenzhen was essential for the success. Last but
not least, neither the symposia nor the present publication would have
been possible without strong engagement of all members of the GTZ
Legal Cooperation Office, especially Liu Chang, Wei Shuangjuan, Liu
Wei, Zhang Weimin, Holger Hanisch, Andreas Obst, Sandra Nicklisch,
Gregor Franssen and Volker Hagemeister.

Zhu Shaoping
Immanuel Gebhardt
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