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Abstract

The SPS Agreement ( Agreement on the Application of Sanitary
and Phytosanitary Measures), affiliated to the Multilateral Agreements
on Trade in Goods, is a new agreement reached in Uruguay Round.
Due to its special background in formulation, intended control target as
well as its value orientation, it has caused a lot of attention since its
inception. The agreement per se and its related trade disputes have
brought about numerous sensitive topics, some of which touch the
fundamental legal issues concerning the allocation of rights and
obligations.

The SPS Agreement takes it as its task to formulate sanitary and
phytosanitary measures (“SPS measures”) in international trade. The
“SPS measures” is a special concept defined by the SPS Agreement
with special connotations and can not be fully covered by concepts such
as “quarantine measures”, “sanitary and quarantine measures” or
“propogation quarantine measures’ used in domestic laws by all
countries. The SPS measures came into a complicated and dialectical
relationship with international trade in which they constrain and
promote each other. Thanks to the special influence of SPS measures
on international trade, it has increasingly mutated from the original
protective measures on life and health to trade protective measures
popularly adopted by nations worldwide and has become one of the
most prevailing technical barriers in international trade nowadays. SPS
measures are formulated in the form of both domestic law and
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international law. In international law, the legislative thinking is:
prevention of the spread of dangerous epidemic diseases and prevention
of the mutated SPS measures becoming barriers of international trade.
These two approaches are different yet not absolutely opposite as
different legislative aims could be mutually inclusive. In relation to the
general treaties or rules, the international law mechanism under an
organizational structure takes on a few advantages, which makes it
easier to overcome the intrinsic flaccidity of existing international law
and bring its legal function into full play.

The coming into being of the SPS Agreement is the result of
interaction between reality and law, determined by various factors.
Apart from the institutional constraint provided for by the overall
WTO package arrangement, it is attributable, to a large extent, to the
important achievement in the negotiation of agricultural products as
well as the mutual agreements of member states on the application
limitation of TBT Agreement ( Agreement on Technical Barriers to
Trade). The birth of SPS Agreement reflects prominently the
continuity of international legal system construction and its game
theory, and guided and influenced by all these balancing factors, the
most outstanding characteristics of SPS Agreement on its value
orientation——balance, could be achieved——there is neither absolute
sovereignty, nor absolute free trade.

As far as the regulatory value of SPS Agreement is concerned, on
one hand, as one of the subsidiary agreements of GATT 1994, it
follows the basic fundamental principles of GATT 1994, much as other
agreements do, and extends and develops its relevant systems and thus
forms the relationship of specialized law and general law; on the other
hand, it is different from other subsidiary agreements in the way that
it interprets and develops Article 20 (b) of GATT 1994 from a
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different perspective and thus forms its obvious subsidiarity and relative
independence with Article 20 (b) of GATT 1994. Among all the
subsidiary agreements, the SPS Agreement has its closest ties with the
Agreement on Agriculture and TBT Agreement. It is a concomitant of
Agreement on Agriculture and constitutes a part of the agreement.
Meanwhile, whether in the static regulatory design or in the dynamic
application, it has both separate and reciprocal ties with the TBT
Agreement.

The enforcement of SPS Agreement has its special connotations.
During the recent eight years, its enforcement effect has been reflected
from various levels and perspectives, including duty performance of
SPS Committee, SPS dispute settlement and domestic enforcement in
member states. Generally speaking, although good effect has been
achieved in its enforcement, some distinct puzzles remain, among
which two issues deserve consideration: one is that some provisions,
especially those tightly connected with the essential interest of
developing countries (for example, Article 4 and Article 10 of the
agreement) , have been laid aside for a long time; the other is that
member states have such a diverse understanding of the core provisions
of the agreement (for example Article 2, Article 3 and Article 5) that
the effective enforcement is to be affected. Theoretically, the best
approach to solve the problem would be the cooperation of judicial and
legislative interpretations. However, considering the higher cost and
difficulty of the legislative interpretations of international treaties, in
the reality, the judicial interpretations of dispute interpretation body
shall be deemed as the best feasible way.

Three fundamental principles are set up respectively in Article 2,
Article 3 and Article 5 of SPS Agreement: principle of scientific
evidence, principle of international harmonization, and principle of risk
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evaluation and due determination of sanitary protection level. Most
SPS disputes among member states stem from the three principles,
whether in theory or in practice. Although the divergent opinions they
held are relevant to both legal form issues, such as expression or logic
relations, and legal substantive issues, such as allocation of rights and
obligations or legality standard, in the final analysis, they are the
results of different standing and interest conflict among various subjects
of WTO. Therefore, whether to interpret provisions of the
agreement, to evaluate advantages or disadvantages of its application,
or to forecast their future evolving trends, we cannot deviate from the
basic pattern and power balance of the politics, economy, law or
culture of international society, nor can we deviate from the duty of
WTO which it bears as an international institution. In a nutshell, it is
the SPS Agreement’s ultimate aim and pursuit to keep the balance of
safeguarding the sovereignty of each member states to enforce health
protection and realizing free trade at the same time. This shall be
deemed as the yardstick of all interpretations and evaluations.

In essence, the application of SPS Agreement falls within the
scope of domestic application. Yet at present in China, there are some
evident defects, which shall be redressed not only on some fundamental
theoretical issues, but also in the existing treaty application system.
Although China chooses the way of indirect application in the
application of WTO rules, on the international law level, they are
directly binding in both legislation and enforcement in China. In terms
of SPS Agreement, on one hand, China as the biggest developing
country in the world without obvious predominance of economic or
technical level is facing a double challenge from both economic
globalization and legal system of multilateral trade. China is entrapped
in the central area of technical trade barriers with “easy entry but hard
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exit”; on the other hand, a considerable part of the existing laws and
regulations in Chinese legal system is produced in such a hurry to meet
the needs of entry into WTO that, to a great extent, it is still far
behind the requirements of the agreement whether in form or in
substance. Therefore, in allusion to requirements set by SPS
Agreement, China shall put emphasis on harmonization with relevant
international standards, establishment of scientific supporting system
and risk evaluation and full procedural operation in order to make
further perfection on the basis of the overall evaluation and orientation
of SPS Agreement.

Key Words: SPS Agreement, SPS measures, legal system



22

FEAMRIE, A X WTO JF B REF X ERE, HETUE
HE T A S DA ) (BI(SPS BhaE) ) Bt 58 % R B 18 2
AEW, BREA, BEXHE— BB HEERRER L2080
3C, BT ROSHB R , Hb m i A M . HUKRZBIEARA, B
RIMNERETFET R TR ERE WTO RIIABRES, RE4H
AR ERABTHREEFHES . BBEXR, AR, K TH#
Ro 2, t—E# O, HEEREFEERRSTIEEE P
ABRPHELRRAOLERER, PR TREES , BERTX
RBPRES RO, R . RiIAK, B IKFEI¥EXFhE2
PR A REME BT HRRF TR ERBIAA S EBEE;
FBUR AR, (LR H R .

KLk, R—EXEFPEHET KRBEPEHRXERRSTFR
EFP AL SR, H5 I AB/PRERBFHFNS A REE, F5
I, R—ERESFEEAZRH, RIAR, Y44 BRI H A
ZEERAE, R R RBAYE. Hit, RELFLRLR
B H Rk, 287 EAURNFBRA SR R, F R & T IEZE LT
FRAERMBITH - BB BTN, ERKRBE L,
WTO ERE T EBH— L. £ WIOZARGRUEKR S,
—J7 i, {SPS thE M8 i F R K 44 HEs W 52+ BT HE AR
REE R —(SPS i) M E AL, R RBA T & Tl —
AEEGR; WA, B ESE, ERSE P, REER S EE
% i HARFLSEMHE, dit, HKRZRROEER B E
KA BOSEEHITIRA T, LR TREEWE, i #F i



2 (FAPTESHBPAREHZINR

xR, LA ERE BB L5 TBRME,

WA A BRHBR AR B, FELAH. BRAZEMWR, EE
%t SPS SLB-5 L MIBZEAT AT 1 UE , F 76 3 B A0 A M4 A
BRAZDERRESTEL BT —ERRHNER, B2, A
F70. AHNBSSHE EZRSHR . BRSEN . R SERS
WEAFMENRERG S SETP B ERMXERAE, $=,
BBERANT . BIFHUER T hREE hBRAR ARUR SHEMT
S & FHEEPR I, RBEERE, XEFHY.

BT ERER, RTOABEEFEL LSRR CHEERS,
EHBAEETR—ENFHAR, PRI BEREOA
FERHE FABTXRNE SRR

EA— IR, BE(SPS thE)ENMETAE WTO [R5, 2
BERMNEWN—TERMTRENRE LR, ERPBIAE. .25
FBRFHESEESHENRIR. R(SPS the) &k 5 MBIk
R, A BB AR RRZ — , BHF LWL -5 3R M R Rk g
Ko HETUH, REEH KFEF S BERT, EAXSR, 4 th#
HI TR

EITREEHRS T RPFRHN
B %
2004 £ 6 H



# 0w

EHSNERSRAMRN WTO HBRBUE RS, (LD A
S5HY) PA i € ) (Agreement on the Application of Sanitary and
Phytosanitary Measures) ({SPS V€ ») 1 1 — ¥ T WL 1Y By <2 B3 ok
SIARE. HHREERNERERSHERAIRE, MEIEFRIR, X
R 2 H NS ROCHBETE, A4 MRBRH X SR E
FARAVEERRRE, EXTAXEFERABARNSITZ, 5
15617 B(SPS PhE ) B I L AR I LA Se ke ml B, LAGAE R FF
B EBE AR X NEER L.

—«SPs thE) P FZHIWE

A WTO EXEELUE, AR A the A E —<BRE —
ERE LR BEDE LR EAHBRRCEENDME RA(SPS
HEIT. EHEEED,ERE, X WTO £ E LR MFEER
KEHRFR EOAR, AW ELEANENER, BEoERRAD
5 AFERR EREM S S, EERB T P IJLMEE, TR
FiR2,

O ERAIHAENE,HXENENSLMATRBLT MK, HFREY R &k
FEBGY R EFAE; RANA X SRR T AORESE WAAXET AR T EMNE
R BAERANE ENARER, WA REFSRHMT I TWH, A B ORK PR
RN B AR AR

@ HTREAX WIOKREKRS, UBKE——FIH, ARG EHARAEE
X ERENER, TR,



2 (FHAEES5HHTARAEHIIFE

%3 s X ER AR 5
_ ) N @
(BREXFZ—) |EEXOD O YO ES 3]
Agrearent on Agriadture| RV ERE | RGN | RS | RSP
Agreerent on Techmical | AR R G | KB EARE BERAB B BEARAUES
Barriers to Trade Bathe |2 2 BE R N
Agreement on Pre- | RENRKRE | RKMITRR | EETRR | EMITRE
shipment Inspection | HhE 17308 171308 171308
Agreement on Import | DRI | #E O | #OF TR | #OHFTR
Licensing Procedures | FFHhE 1P il Fr il

X8 KF/NR" AN, B X(SPS thE ) F kL £ 5
AHS EYUNERE”, EEERSB T WK EE AN EARINR,
HRUEWIA XX ZHESFEHETAENEE, RuALEEE
iR

(—) X XA M FR

WIO KB HHEEX AR L X SHAF X =/
F ZMXFRAERFR S . OHEX(SPS thE)WBE®A 72

P X : Agreement on the Application of Sanitary and Phytosanitary
Measures

¥ X: Accord sur 1’ Application des Mesures Sanitaires et

Phytosanitaires

O BRMIRBLFEBEARLAXANE(HRAABARGNERNSEUR
BRAGRE AR (RFR ) , kA A 2000 4EAR

@ SRBEMFE.(HFALKKRHGE), HHAR SR 2000 418,

QO BRARTH. . EHMGFAE  (HFHHAL RN, 0 EBE K3 AR 2000
£

@ BRHARBALRBLR: (HBEMEK), KILE RORE, KFEIMEF,
LA AR 1999 R,

® BR(GHRHBLHFRDARDE) LUTRHF(REL WTO hE)) ¥ 16.6
%o



& #® 3

PABE2F 3C: Acuerdo sobre la Aplicacion de Medidas Sanitarias y
Fitosanitarias

24 A1k, 2 E il BIBA X e 9/ E SO BT R , 3E
BARREMNHEERXERIAZHRA TR ERNS, MREEE
ARRXTEHFUESEHER DERBR Y5, MR 3
o] B S O S SE IR Y Il

(DR FEBHESR

IHGERE , REE AR LNFER SR sIHEY DA RE
RO R BRI RS BT A ERE RS T LR 7
ARBHAAGHEEEEZN R G RAGER BB AR (FRITHH)
PR — L TASHY PAEKHE " HtiEkREH
SR, W DA SHEYRBERBEHNO; “ A 588 %
WO Y DA RBEE RN ®; “ % F DA S YR R 11

O SRELEHE:(HRASNZRFE). SHAAR M 2000 E45: A RSA
FR PR (HBERERK), RITH RO RZF, K HREE, R AR 1999 4658 ; 3t
XEESR (EREARBAN S FEDEAYRE), BRERM 1997 £/ (B FIB%-
RRUR-EHE (AR BASRE . HESLRAEMUA TR AL), X3, ik
HARAL 1999 SRR B A S - (WTO SRR ), FHA R HARAL 2002 4ER/R; X
J1 N G (R W B A SRR BEAR), Pt eh R AL 2000 4R ERUT 8
WS (HEHHARMHRRFHE—HR PR AR SR XHERE), B E #2001
FRGRETER: (HRALKERAN S5 HEH), PEMESI HARM 2001 £/%, 5%,

Q@ BRMNHABLFAEBERSAXRTF - (HARBALLRNEREGEAR
BRRISREMICA) (PR R) IR B AL 2000 £/ AN, BT ES:(CPEM
AARBARMARE(—)H A HAB AR EXADR) (AR HREH 2001 448) PR A
(M DA SAY D AERBIONEE, 5 FEMEATL,

Q@ SREEYHRE (HANBALERH S L RAIENT), St AR 2000 4
AR SEBEAR :(WTO 5 ES REBHE ), *FEBE K ¥ AR 2002 4ERK .

@ BRELKRE (WTO REFAFHTI(1995~1999 ) (TH), FEARKES
AL 2001 SRS R IKE T (R R B A SHHIETTI), LBM LK F MR 1999 #4K .

® BRLERTH.BHHFHRE: (HFRZAREERA), b EHE B K% H R 2000

R



4 (RARZALHH T ARKBI)NE

A O i DA S sh Y DA Qs “ DA SHYRE
R Q5 AR (3EHE) PA SR i il ® %%,

(=) “agreement” B “HhE " B R “ P 7

(SPS PhrsE ) 2 Fr Bl b & S mlE B e R : AL Y “ agreement”
RENFRBE"BR“P"?

R E B 22 A — MR, “agreement” & KA K —Fh, BR
YE“thaE”, Z R M5 — 7w A Bk R BT A B A il © B Fix
S SR KA RIS BENC BB, IBA, RN K
S, BHEREM MihERELP—FAEERENENEZLL
o B, “PRHC 5 “BhE” Z R R E LR, 35— N REK R LK
Ui, BARTRE U BRI — 2 HRR P WA REE 4, T H, 0
RUBT#E , KEBE#E X WTO F KL, Bk GATT 5 GATS 4, #%k
R,

X H A RIS R B R AR AR, B
RARRERHE)— B WTO & H F FE X2 L “agreement” i)

O SRERSEHAWTO 5 FTHEEHENE), L% AR R 2000 6
o

Q@ BRIMHFEER: (WA WIO GHEFANSH AR ERLBERSEM), b E
75 IE YRR 2002 £E56 2 IR,

Q@ SRHUFREALBER RS (HARBHAFARTICHE) GERM ), ¢
DRIERE, RSB AR 2001 AR

@ BIBFLIHR (HFHSASULRNMY, AR HARH 2001 £58; W Bk
BRER (BRLFERER)E—5)  BRURRM 1999 £IR.

® SABBILN (BRE) CEHRSEREEFEUECRBEM), LR KRS HEK
RS BHE AL 2000 £ERR L 58 328 TT; EcHE T4 (EIRRIE ) (B S0 ik 8 H 2K 7Y
BREI), MR 1995 FFRR B 403 TG (B RAE E 4 (BREN(SERENEH
FHREBH) LR KF A 1989 4ERR, 56 327 W BRBCP A% . (ERREHR)Y, P il k
¥ W RAE 1989 4E0R, 58 324 T,

® RESKBUERELEAN, “RAY"—THE RHHET L. XREERE
KA BT SR 45 AR fT R A B AR B BER UMY, TO AR B 85 (] B XA IK 72 B B b
WP L&A R B RROIF ML,



